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In summary, therefore, it is concluded that the responsibility to report cases of 
disorders characterized by lapses of consciousness is the individual responsibility 
of both the diagnosing and the treating physician. 

·Opinion No. CV 74-317-May 30, 1975 

SUBJECT: SANTA MONICA AIRPORT-USES-COMMISSION-Considering 
its numerous contractual and lease obligations, Santa Monica may not cease 
using Municipal Airport for airport purpo~es. Conflict of interest arises when 
members of Airport Commission participate in proceedings to determine 
charges for de-down spaces where they are lessees of such spaces. 

Requested by: ASSEMBLYMAN, 44th DISTRICT 

Opinion by: EVELLE J. YOUNGER, Attorney General 

Daniel Weston, Deputy 

'I'he Honorable Alan Sieroty, Assemblyman from the Forty-Fourth District, 
has requested an opinion on the questions which may be ,',tated as follows: · 

1. May the City of Santa Monica, at the present time, cease using the Santa 
Monica Municipal Airport for airport purposes? 

2. Would a conflict of interest arise where members of the Santa Monica 
Airport Commission participate in Commission proceedings for the purpose of 
making recommendations to the Santa Monica. City Council concerning charges to 

be levied for aircraft tie-down spaces at the Santa Monica Municipal Airport where 
such members are lessees of such tie-down spaces at such airport? 

The conclusions are: • 

1. The City of Santa Monica, at the present time, may not cease using the 
Santa Monica Municipal Airport for airport p1.1rposes, 

2. A conflict of interest does arise where members of the Santa Monica Ail-port 
Commission participate in Commission proceedings for rhe purpose of making 
recommendations to the Santa Monica City Council concerning charges to be levied 
for aircraft tie-down spaces at the Santa Monica Municipal Airport where such 
members are lessees of such tie-dowri spaces at such airport. 

'fhe conflict of interest may be avoided by the affected member by immediately 
disclo~ing the interest, withdrawing from participation in the matter, refraining 
from voting, refraining from attemp ting co influence other members and having 
all of these matters reflected in the minutes. 

ANALYSIS . 

1. May the City of Santa Monica, at the present 'time, cease using the Santa 
Monica Mu1~icipal Airport for airport purposes? 
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'!'be Santa Monica Municipal Airpon,1 is owned by the City of Satlla Monica.~ 
The initial pi:opcny was acquired pursuant ro a bond measure iippl'Oved on April 
14, 1926, with che bond monies co be 1sed for public park purposes.~ 

In 1927, the State Legislature enacted the following provision into law:• 

"Any lands previousJy acquired by ... any municipal corporation _ 
. , . for park purposes, may be: used for any of the purpose in this 
section specified [airporr 01 erntion]; it being hereby specifically declared 
rhar the purpose specified io this section shall constitute park purposes."• 

Tbe PJ.'Ol)Crty initially acquired consisted of approximately 128 acres :ind 
included Clover Field, a then 01 crating rdr field. The City, since rhe original acquisi
sition, bas purcha~ed ourtight, adcHtionnl lands and Lhe Airport presently consisrs of 
approximately 215 acres. 

Almost from the inccptioo, nnd conrin11ing co the present time, the City has 
cncered int0 numerous contrac.cs, leases nncl licen es affecting the use of the Airport. 
lt is abundiinrly clear tlrnc the City hnd ~uch nuthority co ohligate it~clf. ection 
5047-1 of rhe Government odc0 ubdivisions (c) and (h) provide that in con
nection with the erection or maintenance of an airport, a local agency may "Lease 
or assign for operation any space and auy nee ssary or useful appurtenances, appli
ances, or Other conveniences," nncl may ".Enter Into contracts o.r otherwise cooperate 
wirh rhe Pedernl Governmenr or other public or private agencies." 

Section 50475 provides: 

"A Jocnl agency operaring or mnintaining an airport mny grnnc leases, 
licenses, concessions, and ocher privileges, regarding nvi:uiQn focilirics to 
the srace or the United States, for rhe use ot occuparion of hangars, scrnc
tures, works, or other aviation facilities by rhe Department of Defense, 
National Guard, or other state or federal dcpnrtmencs or aaencies in con
nection with aviation or air commerce." 

1 Hereinafter referred to as the Airport. 
2 Hereinafter sometimes referred to as City. 

~ The people of Snnra Monica, on April I Ir, 1926, ado1>Cc:d the following prnpositiou: 
"Shull rhe City of Snntn Monie:\ incur n bonded indcb1cduess of $860,000 

for rhe acquisition, conslrunion and complcrion of n ccrrnin muuiciµaJ improve, 
ment, ro wit: rht: 11cq11isirion "of lands in the City o{ S1tnm Monica, Callforni11, 
hei11~ I\ pnrr o( drnr certain tract of lnucl commonly known ns Cloverficld for 
pub!JC 1.1r1ck 1mrposcs, nnd tht: imJ,l'ovcmcnt thereof by rhe n,cquisition or construc
tion thcrci11 of all such buil<linr,s, s1ru turcs nn I improvemcnrs as mny be 
necessacy or convcnienc for purpose of II public pnrk?" 
1 Stats, 1927, Chap. 267, efiective July 29, 1927, 

Ii Cnscs i11 orhcr jurisdictions have held that airpor1 use is n type o( pnrk use, irrcspectiv 
of scnrutol'y dcfinit!ous. One such case wns Schmolr/1 v. Oklrthomff Ci,,,, ttf'1 Okla. 208 
( 1930) , In ihe Sch11t0Ut cnse, rhe court considered ''whechor or 110c no aviR!'ion nil'pon, 
with all necc.1s11ry nncl l)ropcr eq1tipmenr ... may be 1,nicl for ouc of funds derived from 
the sale of bonds is.uecl nnd sold for rhe purpose o( public pnrk improvement." 1'he cnul't 
decided: "I{ n c:ity mny use a porcion 1,r such funrls (derived from the sale or honds voted 
to purd ase or maintn_in II pnrk) for h11ildi11g siilcwnlks around, walks 1111d clrlvcwnys chrough 
a pnrk for the nmusemcm of the public, w see no good l'Cl\$011 for holrlinB the ciry cannll1 
expend n pnrt or its funds in mninulining an airport . ... " 

0 All references nrc to the Government Code unless otherwise stated. 
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Section 50478 provides: 
"A local agency may lease or sublease property owned, leased, or 

other~ise controlled by it for not to exceed 50 years for airport purposes 

or purposes incidental to aitcraf t, including: 
" (a) Manufacture of aircraft, airplane engines, and aircraft equip

ment, parts, and accessories. 
" ( b) Construction and maintenance of hangars, mooring masts, 

flying fields, signal ligl ts, radio equ ipment, service shops, conveniences, 
appliances, works, sLrucn1res, ,ind ocher 1ti~ navigation, aircraft, and air
plune engine m11nufacruring pl0nts nod facilities." 

347 

It is clear that a municipality may enforce irs airpoi:c contcnccs, City mul Comity 
of San l1rnncisco v. Western Air' Lines, In~., 204 Cal. App. 2d 105 ( l962); :Hld that 
contract· are enforcCllhlc against the municipality. Trant 111/ot·ld Ai.rJ.ines v. City <md 
CoutUy of San Francisco, 228 F.2d 473 (l955), cert. den. 351 U.S. 919 (1956). 
In this case, the City and County of San Francisco, io 1942, enrerc<l into a loug term 
contract for 20 years with TWA with the paymeor charges fixed by the agree
ment. In 1950, the Board of Supervisors attcrnpte I by resolution 10 raise che fee:; 
to be paid by TWA. The Court held that the City nod ounty of San [lrancisco had 
bound itself as to its rates and tha1·ges by entering iato a valid conu:nct expressly 
authoriied by sea.re law, and thar dlldog the term of such cootract, it could not 
unilaternlly change the ccrms thereof. (See Berkeley Lawn l3oivling Club v. City of 

Berkeley, 42 Cal. App. 3d 280 (1974) .) 
Note is further made of the . legislative intent that these municipal airport 

contracts are to be observed. Sections 3 7440 through 37444 provide generally that a 
municipally owned airport, which is restricted ro use foe airport purposes, mny, 
under cerrain conditions, be sold. Section 37443 expressly provides thnr SllCh sale 
"shall be made subject to any duty or obligncioo imposed by law or cormnct upon 

the city with respect to such property."7 
. 

We now tmn to a consideration of the numerous contracts which have been 
entei;ed into by the City respecting the use of the Airporr nml its ptopercy. No 
useful purpose would be served by considering in demi! each of these ngteements 
since a considci·acion of some of them will amply demon.mate the degree m 
which the City has contracted away its rights to deal freely with the A irpott 
property and its uses 11s an airpo.cr. These agrcemellts may be subsumed under 5 
gencrnl classilications; ):edernl Crane Agreements, Federal Lease Agreements, Fed
eral Trnusfer Agcee1ucnc, State Grant Agreements, and Private lease Agreemcnrs.

8 

7 In rhe event of a sale of an airport pursuant to these sections, the airport must 
continue m be used for airport purposes for not less than 10 years from the <late of sale. 

§ 37'14·3. . 
The Office of the City Atlorney of • a111:i Monica has prnvided us wich co1,ies of 

rnany of th~ oucstnnding private leases n~ well as a comprehensive chronologicnl hisrory of 
events affecting the .l\irporr. The Federal ,\vintio11 Adminiscrntion hn.s proviclccl us with 
copies of 27 documents involving i1greements with the Pcdcrn l Government. The tllcc 
Dcpnrcm nc of Acro11au1ics ha~ provided us with co1,ie of l 2 gram n,;rccmerm mndc I ursuonc 
ro 1hc Cnlifornia Airport Assistance '[7uncl$, ( §§ 7. Hi80-l 16RR, Public Udlities Code.) 
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In 1941, the City of Santa Monica and the Pcdernl Government entered into 
Lease No. W-04-193-ENG.4894, modified by supplemental agreements number 1, 
dated July 23, 1945, and number 2, dated July 15, 1946. The City and the Feclel'al 
Government also entered into Lease No. W3460-ENG.549, dated December 1, 
1941, and modified by supplemental agreements number 1, dated December 20, 
1944, and number 2, dated July 25, 1946. These leases cover approximately one 
hundred seventy acres of the property located at the Air1)ort. The Federal Gov
ernment expended approximately $800,000.00 in improving the land leased to it, 
and the City, in return, agreed pursuant to the above mentioned leases, to maintain 
the airport for the benefit of the public dming the life of these improvements. 

The nature of such improvements were the construction of two hangars, the 
construction of a control tower, fencing, construction of a service road and utilities 
and improvement of a concrete runway and taxiway. 0 

In addition, six grant agreements wcl'e entered into between the City and the 
Federal Government. In essence, these grant agreements prnvided the City with 
Federal fonds for the improvement of the AiJport propetty. In return for such 
funds, the City has agreed to maintain the Airport for the use and benefit of the 
public during the life of the improvement made with the Federal fonds. In no 
event is the life of the parcicular improvement deemed to be more than twenty 
years, under any grant agreement. Therefore, the maximum duration of the obli
gations of the City under these grant agreements is twenty years from the date 
of execution of the grant agreement. 

The first such grant agreement is number 9-04-044-801, Contract No. 
CA6A2985. It was entered into on May 11, 1944. Two amendments dated 
6-24-48 and 10-18-48 were also executed. This agreement, by lts terms, expired 
in twenty years from the date of the last amendment to it, ol' in 1968 and thus 
is not material to our inquiry. 

The second grant agreement, number 9-04-044-5702, Contract No. C4A-
4161A, was entered into on June 25, 1957. Under this grant agreement, the 
United States agreed to incur maximum obligations of $20,056.00 for the con
struction of an entry road, fence relocation, installation of obstrnction lights, and 

instnllmem of taxiway enttancc signs. As wirh the previous gcaut ngreement, 
Secd0n 8 of the June 25, 195 7 agreement required that the agreemenc cemnin in 
full force and effect throughout tl1c 11 eful life of the facilities clcvelopecl under the 
project, not to exceed twenty years from the date of acceptance of the agreement. 
Therefore, the City of Santa Monica ceases to be bound by the provisions thel'eof 
on June 25, 1977. The actual cost incurred by the Federal Government under this 
grant agreement was $20,266.26. 

The third grant agreement, number 9-04-044-083, Contract No. C4CA4906-A, 
was entered into on A1Jril 23, 1958, and provided for Federal fonding for construe-

n Mosr of the agreements wirb the I:c<lernl Govcrnmcnc t>rnvicle th111 the rerm of the 
oulignrion shnll continue during the useful life of the improvcme111s. No info~mntion hns 
been provided us, nor sug1-icsdon mnde IO us, thnt the useful life o( all such improvements 
lrnve now expired. 

I 
.l 
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tion of a taxiway crossing, construction of an aircraft a1)ron, and construction of 
extensions to existing aircrnft aprnns, inclucling storm drains. The Federal Gov
ernment expended ~19,574.00. Again, this agreement was limited in duration to 
the useful life of the improvements provided for thereunder, but in no event to 

exceed twenty years, or 1978. 

The fourth grant agreemenr, number 9-04-044-5904, Contract No. FA-4-188, 
was executed on April 29, 1959. The improvements to be made by the Federal 
Government under this grant agreement were the construction of an additional 
apron in~luding a drainage and a retaining wall. The amount expended was 
$13,952.00. As with the other agreements, this one was limited to the use.fut life 
of the improvements constructed thereunder, not to exceed twenty years, or 1979. 

The fifth grant agreement, number 9-04-014-D205, Contract No. FA-WE-
2313, was entered into on June 22, 1962. The improvements made under this 1962 
grant agreement were the constru tion of an extension of the aircrnft npron in• 
duding a rernining wall, hazard lights, and the relocation of utilities. The obligation 
of the Fed.eral Government under this agreement was $72,804.00. The duration 
of this agreement ;i'/as the useful life of the improvements made but in any event the 
agreement term was not to exceed twenty years, or 1982. As a ·part of this agreement, 
a sponsor's assurance agreement was executed by the City. A similar sponsor's 
agreement had previously been incorporated in the amendment to the first grant · 
agreemen.t, xecutcd in 1948, and reincorporated in the grant agreement of June 
25, 1957. Paragraph 6 of the project application dated Api:il 30, 1962, stares as 
follows: 

"The sponsor will operate and maintain in a safe and serviceable 
· condition the airport and all facilities thereon and connected therewith 
which are necessary to serve the aeronautical users of the airport ... and 
will not permit any activity thereon which would interfere with its use 
for airport purposes." 

The following language is contained in Part 3 of the same sponsor's assurance 
agreement: 

"2. The sponsor will operate the airport ns such for the use ~nd 
benefit of the public. In furtherance of this covenant ( but without limit
ing its general applicability and effect), the spor1sor spccificnlly :wees 
that it will keep the airport open to nil' types, kihds, and classes of aero
nautical uses ... 

"4. The sponsor agrees that it will operate the airport for the use 
and benefit of the public on fair and reasonable terms ... " 

These provisions were incoi'porated in the later grant agreement. 

The sixth grant agreement, number 9-04-044-906, Contract No. D01'
FA69WE-l535, was executed on July 24, 1968. The improvements to be con
structed thereunder included the removal of an abandoned control tower, the 
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modernization of field lighting, the rdocating of field lighting controls and circuits, 
and a new control tower. Also, a new contrnl tower panel was to be built. The 
actual amount spent by the Federal Government under this grant agreement was 
$12,406.00. 

In addition the City has entered into numerous lease agreements with the 
Federal Government. Some of these are noted below, 

Lease No. FA4-1718, was executed on July 26, 1961, and expires June 30, 
1981. The lledei:al G vei:nment installed a nnv.igational aid facility on the property 
which is tbe subje<:t of chis lease, which is known as a Vassy Visual Slope Indicator. 
The cosr fot· this visual slope indicator was $26,560.00, and this cost was borne 
by the Federal Government. 

Lease No. WE-17024, was executed on Api:il 12, 1963, and expires June 30, 
1983. The land was acquired by the Federal Government for installation of a very 
h igh frequency omni range facility. The cost for the constrnction of this facility 
was 226,000.00 which was borne by the Federal Government. 

Lease No. FA64-WTI1054, was executed on July 2, 1964, and expires June 30, 
1984. The land leased to the Federal Government is used for rnnway and identifier 
lights. T.he amount of money expended by the Federal Government for this facility 
was $5,420.00. 

Lease No.FA65-WE1153, was executed on Ap1'il 6, 1965 and expires June 30, 
2015. This lease is for property upon which a control tower was constructed. The 
cost for the cor1struction of the control tower facility by the Federal Government 
was $386,931.00. 

Lease No. FA65-WE1194, was executed on August 25, 1965, and expires June 
30, 2015. The land leased is used for a remote transmitter receiver, 'I'bc cost to 
tbe Federal Government for this facility was $46,600.00. 

Lease No. DOT-FA7~-WE-1830 was executed June 30, 1972, and expires 
J u11e 30, 1982. The cost to the Federal Government for this lease is $11,000.00 
per year. The land is used for general aviation district offices and the amount 
spent by the Federal Government to date for improvements is $22,540.00. 

In addition to the above, various other leases with the Federal Government 
have, from time to time, been entered into. 

These leases include the lease signed on January 15, 1953, two signed on 
May 29, 1968, and three oh March 29, 1971. The expiration dates of these leases 
are, respectively, 1978, 1981, 1983, 1984, 2015 and 2015. 

On August 10, 1948, the City and the Federal Government executed a docu
ment entitled lnstrt~ment of Tr,msf e·r. By rhis document the Fcdctal Government 
acting pursuant to the War Assets Administration Act, returned control of the 
Airport property to the City. The Instrument of 'fransfer prnvided that the 
surrender to the City was subject to certain reservations, restrictions, conditions 
and covenants as thereafter set fonh, and that the same shall run with the land. 
Only a few of the conditions, etc., will be alluded to. 
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The City agreed that the propery transferred ''shall be used for public airport 
purposes fol' the use and benefit of tbe public," that "the United States of America 
... through any of its employees or agents shall at all times have the l'ight to make 
non-exclusive use of the landing area," and finally that "no property transferred 
by this instrument shall be used, leased, sold, salvaged, or disposed of by ... [the 
City of Santa Monica] for other than airport purposes without the written consent 
of the Civil Aeronautics Administrator, which shall be granted only if said 
Administrator determines that the property can be used, leased, sold, salvaged or 
disposed of for other than airpmt 1mrposes without materially and adversely affect
ing the development, improvement, operation or maintenance of the airport at 
which such property is located." 10 

Prom 1962 thl'ough and including 1973, the City has received 11 payments 
in excess of $37,000 from the Airport Assistance Revolving Fund administered 
by the State Department of Aernnautics. In each case the City obligated itself to 
expend such funds for airport and aviation purposes as the same is set forth in 
section 21681 Public Utilities Code. Unlike the receipt of Federal grants, 
the receipts of these State grants, did not expressly obligate the City for specific 
time periods. However section 21687 Public Utilities Code does provide that 
in the event a beneficiary airport ceases to be used as ~n airport within 20 
years of a grant, that re1Jayment of the monies must be made to the Airport' 

Assistance Revolving Fund as therein more specifically set forth. 

We consider finally the contract obligations which. the City has incurred with 

private parties relative to the use of the Airporr. There are numerous master lease 

agreements and subsidiary sub-leases executed by the master lessees. Extensive 

consideration of these leases regarding the use of the Airport is not necessary. 

Some of the master leases include leases with Clover Leaf Aviation, Lear Siegler, 

Bel Air Service, Douglas Aircraft Corporation, Pacific Aeromotive, Inc,, Gunnell 

Aviation, Kettler Aviation, Jon Daudy, Earl Beacon Lease a Plane, and Briles Heli

copter. These leases expire respectively in 1996, 1979, 1979, 1986, 1979, 1979, 

1979, 1982, 1981, and 1979. 

In summary, it is apparent that the City has entered into numerous contracts 

and leases whe1:ein it has contracted away its rights to deal freely with the Airport 

property and its uses as an airport. These contractual agreements when considered 

as a whole and in light of the overall pattern of extensive and extending obligation, 

111 The former Ci1y Accorncy of Snntn Monica, Robcrc G. ackin~, on Jnnunry 23, l962, 
issued an opioion which concluded, "Dcecl No. 4 (,CCS) ("Instrument of Transfct") 11nd 
rhc terms of tho project npplicntion 11bove alluded co compc:I the conclusion that the City 
must operncc the nirpon ns nn 11irpon, nod chat rhc ity cannot lcgnlly unilncernlly, on !is 
own motion, nbnndon 1hc use of the Sanrn Moni a Municipnl Airport as 1111 nirporc." 

The present Cily A1torncy, Richnrd I. . Knickerbocker, ha suggested thac scvcrn l of the 
agceemems entered iuro with the l7cdcrnl Government ( i.ncluding snicl fnsrrnment of Trnnsfer) 
may be voiclnble uncle!' gcnern l conrrnct law. For 1!1c purposes of ,his opinion we nssumc 
without deciding dmt nil che 11grcemc111s cosuidcrcd herein nrc vnlid, since the avoidance of 
several of the agreements would no< sinnilicnndy 11.ffcc:t the remnin ing overall pntrcrI1 of 
obligation, 
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leads to the conclusion that the City may not at the presem time cease using the 
Airport for airpon pmposes.11 

2. Would a conflict of interest arise where members of the Santa Monica 
Airport Commission partidpate in Commission proceedings for the purpose of 
making' recommendations to the Santa Monica City Council concerning charges to 
be levied for aircraft tie-down spaces at the Santa Monica Munici1ial Airport where 
such members are lessees of such de-down spaces at such airport? 

The Santa Monica Airport Commissionn is created by the City charte1·, Section 
1015 of the Santa Monica Municipal Code provides: 

"There shall be an Airport Commission, consisting of five members, 
which shall be appointed _by the City Council. They shall be q{ialified 
electors of the City, none of whom shall hold any paid office or employ
ment in the City government.'' 

The duties of the Commission are set forth in section 1016 of the Santa 
Monica Municipal Code as fo\Iows: 

"The Airport Commission shall have power and be required to; 

" (a) Act in an advisory capacity to the City Council in all matters 
pertaining to the Municipal Airport and to aviation matters generally to. 
the extent that they affect the City; 

" ( b) Approve or disapprove the appointment of a Municipal Air
port Director by the City Manager, as and when the City Council provides 
for the filling of st1ch position; and 

" ( c) Consider and recommend to the City Council rules and regu
lations for the management and operation of the Municipal Airport." 

We are informed by the City Attorney that the Commission acting under 
subdivision (11) above, advises the City OllllCil as to what rates should be charged 
for tie-dowo spaces; and acting under subdivision (b) above, the Commission 
exercises an absolute veto power over the appoinunent of the Airport Director, 
The Airport Director's duties and powers are extensive.13 It is thus apparent that 

11 In concluding chat contractual commitment~ prevent the present ccssadon of oirport 
usage, we do noc reach the question as to ,vhat c,c1c11c the pnninl acquisition o( nirporc 
pxopcrcy pursuant to the 1926 bond election was tantamount co public declicntion o( such 
propcuy thereby exercising further remnints on, 1hc City ns to its options in dcnlin1~ wirh 
the propr.rcy. 

1 ~ Hereafter referred to as Commission. ' 
13 Section 2217 of the Santa Monica Municipal Code provides: 

''The duties and functions of the Airport Director shall be as follows: 
"(a) Be responsible for all activities of the Santn Monica Airport; 
" ( b) Act as department head for the Santa Monica Airport Depanmenr; 
"(c) Supervise all personnel, protect facilities and J>roperty of the City at 

such Airporr;· 
" ( d) Mai ntlli n all records of night opcradoos as required; 
"(e) Supervise the operation of the Control Tower; 
" ( f) Attend all mecdnJ,lS of d;c Airpon Commi.1sin11; nnd 
"(g) Perform such 01hct clucies in connection wi1h tlie maintenance und 

operation of such A ir(.)On as niny be prescrihed by 1hc City Mnnnger," 
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the Commission fonctions not only in an advisory capacity, but also exercises some 
of the governmental powers of the city. The members, therefore, appear to be 
"officers." Consequently, we need not meet any potential issue as to whether the 
members are "officers" or "officials" within the meaning of the various conflict 
of interest statutes, Sea, generally, 42 Ops. Cal. Atty. Gen. 93, 95 (1963). 

Conflict of interest laws fall under two broad classifications, statutory law 
and the common law of conflicts of interest. We shall examine them both. 

'The Political Reform Act of 1974 (known as Proposition 9 in the June 4, 
1974 primnry election), is codified in sections 81000 through 9l0l4. Section 
82048 provides that, "'Public official' menns cvr:1·y member, officer, employee or 
consultant of a state or local government agency." Section 87100 pi;ovidcs thatj "No 
public official at any level of state or locid government shall make, participate in 
making or in any way attempt to use his official position w inlluence a governmental 
decision in which he knows or has reas.9n to know he has a Jioancial imere t." 

However it appears that Commission members clo not fall within section 87100 
in that they do not have a financial interest as such as defined in section 87103 

which provides in relevant part: 

"An official has a financial interest in a decision within the meaning 
of Section 87100 if it is reasonably foreseeable that the decision will have 
a material .financial effect, distinguisliable from its effect on the public 

generally, on: 

" ( b) Any real property in which the public official has a direct 
or indirect interest worth more than one thousand dollars ($1,000) ;" 

We have been informed that the cost of tie-down spaces range from $40 per 
month to $130 per month and that the renrals arc from month to month. From 
the facts as we understand them, it would 1tppe1u that u one mooch license interest 
costing $130 would not be an interest in propcny having a fnir mnrket value in 

excess of $ l ,000.H 

Similarly, it would appear that the conflict of interests prov1st0n of the 
"Moscone Act," (§§ 3600-3760), would not apply since section 362°5 (b) (2) 
exclmles therefrom property interests of less than $1,000 value.

15 
Furthermore, 

sections 1090-1097 do not apply since these sections prohibit certain financial 
interests "in any contract" made by a member in his official capacity. § 1090.

1

~ 

14 Tllcre nrc nvproxirnntely 600 tic-down SlJnccs available, not all of which ace (,lied. 
An applicant fills om n ducumenl cmitlecl "Rcnrnl of Space License." This agrccm.cnt provides 
rhat tltc ''license mny be renewed monthly by pnyrocnc of chc monthly clrnrge on Ol' before 
the first of each month. Failure to pay monchly In advnni:c shnll nmomatically revoke this 

license ... ," 
rn This Act has been substantially amended by 1974 Stats. Chapts. 48 and 1249. 

1u We arc ndvist.'<I tbnt chc Commjssion members do not pnn id1,arc clirecdy in 1he 
making and leering of chc tic,down license concrncts. Thll , li1cn1lly, sections 1090, ot retf. 
hnvc no npplication co rhc quesrions 1>rcscntcd herein. However, this pros~ripcion of the 
Code has been held co be 11pplicnblc not only to the 11c111al govcrnrncnral contracting body, 
hu[ nlso to ,u/.vis()l'I then:of ns 10 ch· conrrncr, or others who may 1>articipate in the mnking 
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Also, sections 8920-8926 do not apply since by its terms it does not extend to city 
of-ficials. 

We turn to a consideration of the common law of conflict of interest which 
we find ap1)!icable. It was stated in 42 Ops. Cal. Atty. Gen. 151 at 1.55 ( 1963): 

"The courts have made clear that even though 'a specific conflict of 
interest situation does not come within the statutory proscription-such 
a conflict may still be condemned by the courts as violative of public 
policy which is always susceptible tO broader interpretation than the 

express statutory provision·.' aufmann & \1Vldiss, The Californi.,, Conflict 
of lntet'IW la•wJ, 36 So. (,!Jif. L. Rev. 186, 187 ( 1963). The f unclnmcnrnl 
policy is that 'A public office is a public trust created in the i.mercsc and 
for the bcnefit'of the people. Public officers al'e obligated ... to discharge 
their responsibilities with integrity and fidelity. , . . [T)hey may not 
exploit or prostitute their official position for their private benefits. 
When public officials are influenced in the performance of their public 
duties by base and improper onsiderations of JJeJ:sonal advnntage, hey 
violate their oath of office and vitiate the trust reposed in them, and the 
public is injured by being deprived of their loyal and honest services . 
. , .' Ter·ry v. Bender, 143 Cal. App. 2d 198, 206 (1956) ." 

And further in 40 Ops. Cal. Atty. Gen. 2JO, 212 (1962): . 

"le is also important to note that the C,alifornia courts have tradition-
ally predicated conflict of interest decisions on the dual basis of: (a) the 

I
/ statutory restriction; and ( b) the prohibition of sound public p licy 
, evolved from common 1?,w pl'inciples. See City of Oakl,t'l'u.l v. Cttlifa1'nifl 
! Const. Co, , 15 Cal. 2d 573 576 (1940); Schaefer v. Deri-n.rtein, 140 Cal. 

App. 2d 278, 290 ( 1956). Thus, in Noble v. City of Palo Alto, 89 Cal. 
App. 47, 51 ( 1928), the courc concluded that, 'A public offi<.:er is impliedly 
bound to exercise the powers conferred on him with disimereJted skill, 
zeal, and diligence .. . .' ( Emphasis added.) Fidelity in the public officer 
must be ma.inrni11cd1 and the law does not lJermit a public officer to pince 
himscJf in a position in which he might be tempted by his own pi:ivatt 
interest to disregal'd the interes ts of the public. Sec '}t-i-galt v. Citj, of Taft, 
Cal. Sup. Cr. Dkr. No. .J.r. 7.0906 ( pee. 23, 1962); People v. Dr,rby, 
ll 4 Cal. App. 2d 4 J.2, '125 (1952) ." 

o( 1hc conrt·act Sc<> Sch,refe1· v. flerit,min, 140 Cn.L App. 2d 278, 29 1-292 (1956) ; /46 
Op . Cal. A111•. Gen. 7'1 ( 1965) re advisors. See Stigall v. City of 'l'rl{t, 58 Cal. 2d 565 
( 1962); M i/lb,.,10 Au11. Po,- UeJid(.lmi,1/ Sn1'11i1111l v. Cit'} uf Mil/bmo, 262 Cal, App. ?.d 
2:.!2, 236-23 7 (1968), re othel' pntricipants. 

However, we believe that under rhe 1mit/1'e circumm111ces of this case a court would 
p.-obnbly 1101 so 111>ply section 109(> if the C.-0m missiou members complied wi1h the sub
sequently discussed co111 nw11 lnw rules rei;nrcling full disclosure nnd 11onparticipa1ion. The 
unique circumstances herein lll'e ( l) thnr there is II m11lli(llo 1m:n1her Comm ission inm:~d of 
a sin.qlc "advisor" Or od,er 1,:uticipnnr, a. WM rhe a ,se in 1hc aulhorilics nbuvc cited , nnd 
( 2) th · ndvisory 01· pncclcipntion status is one str.p removed rrom the actual co111ract it~clL 
The public 51Jo1dd hc suflicicnrly proccclC<I by disclo.~urc and 11bstc11rio11 ns hcrc:ifter st:t 
(onh. Under simil11r d1·cu111smnces wt: hnv<1 similarly conchtded. I..c1tcr to Hon. Sig llnnscn, 
Director, Dcpnrrmcnc of Human Resoutccs Development, August 16, l\)77., I.I.. 77.-i-13. 



MAY 1975] ATTORNEY GENERAL'S OPINIONS 355 

'fhis office has further pointed out 'that, "The general common law-conflict 
of interest rule is not restricted to contractual relationships .... It strictly .requires 
public officers to avoid placing themselves in a position in which personal interest 
may come into conflict with their duty to the public.'' 46 Ops. Cal. Atty. Gen. 74, 
86 (1965). 

The gist of the common law of conflict of interest is to prevent the doing of 
an official act where the official may have a direct or indirect interest in the out
come .. The courts of this state have held that an interest may be so remote and 
speculative as not to create any conflict of interest. Hotchkiss v. Moran, 109 Cal. 
App. 321, 323 (1930). What constitutes a remote and speculative interest is not 
clearly de.fined.- For example, in People v. Darby) 114 Cal. App. 2d 412 (1952), 
tbe court used language that might suggest that any interest that might affect an 
official's conduct creates a conflict. In Darby, the Court, approving the instructions 
of the trial court, stated (at page 435): 

" .. , Whether the interest was direct or indirect, remote or con
tingent, the sum and substance of the three instructions read as a whole 
is that if the interest of tbe member is sufficient to cause him to be 1w,1yed 
in the slightest degree from his duty to the public, it is a violation of 
section 1097 as well as 1011." ( Emphasis added.) 

In light of the language in Dctrby, extreme caution should be exercised in 
concluding rha.t an interest is too remote. It woul4 appear not to be too remote 
an interest where the interest of the member of the Commission was that the 
member's spouse leased tic-down space from the City ( e.g., see the last paragraph 
of section 87103 where the interest of the spouse is deemed that of the official). 
Further it would appear that an interest would not be too remote where ; member 
of the Commission leases tie-down from a private party at the Airport. This is 
so because a member could hypothetically keep the City rates low and thereby 
through the forces of competition keep the private rates low. We have been in
formed that two of the Commission members fall within these two examples. 

We turn finally to the question of the remedy that is to be applied when it 
is determined that a ~onflict exists. Several opinions of this office have dealt with 
situations wherein matters have come before boards or commissions wherein a 
member of the board had an interest in the matter. In 26 Ops. Cal. Atty. Gen. 5 
( 1955) we were required to rule upon the question whether a supervisor could. 
participate in the deliberations and decision regarding the relocation of a county 
road where the supervisor owned property ti'aversecl by one of the two routes under 
consideration. We held that l~e could not, stating at pages 6-7: 

"The question which arises at this point is whether the supervisor 
who own~ the affected land may participate in the prior deliberations and 
decision concerning the route tbe relocated road is to take. It is obvious 
that this decision will directly affect a private interest of the supervisor; 
that is, whether or not his land will be condemned by the county. While 
Government Code section 1090 does not forbid his participation, since 
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the section is restricted to activities of a contractual nature, the common 
law rule on which it is based is not so limited," 

Likewise, in 39 Ops. Cal. Atty. Gen. 165, 168 ( 'J 962) we held that a municipal 
ordinance was invalid which granted an exception to a zoning ordinance in which 
a city councilman, having a direct financial interest, cast the deciding vote. In so 
holding, we noted: 

" ... this opinion should not be construed as holding that a member 
of a city council cannot have an interest, regardless of his lack of partici
pation in the vote, in property subject to a zoning regulation of the city. 
As regards non-contractual matters coming before a governing body, if 
the interested officer refrains from voting, it would appear that the 
demands of public policy have been met; ' .. . otherwise, only citizens who 
live and work in a complete varnum could be qualified to sit on public 
bodies' .... " 

Thus, it is seen that the common law doctrine prohibits p(wticip,1tion by a 
Commission member in matters in which the member has an interest. 'fhis 
includes not only participation in the vote, but also prior deliberations. The latter 
is of course to prevent the member from infl11encing unduly the outcome of the 
vote. 

Io numernus opinions this office has, in articulating this common law remedy 
in conflict of interest situations, specified the approach of abstention: 

"( 1) he should immediately disclose the interest, ( 2) he should 
withdraw from any participation in the matter, ( 3) he should l'efrain 
from attempting to influence another member of the board and should 
refrain from voting, and ( 4) all of this should be reflected in the 
minutes.'' 17 

It is concluded that a conflict of interest does arise where members of the 
Santa Monica Airport Commission participate in Commission proceerlings for the 
pnrpose of making recommendations to the Santa Monica City Council concerning 
charges to be levied for aircraft tie-down spaces at the Santa Monica Municipal 
Airport where such members are lessees of such tie-down spaces at such aitj)orr.. 

The conflict of interest may be avoided by the affected member by immedi
ately disclosing the interest, withdrawing from participation in the matter, refrain 
ing from voting, refraining from attempting to influence other members, and 
having all of these matters reflected in the minutes. 

Ii Lenci· to J Ion. Sil,( H11nsc11, Dircc1or, Dr.parrmcnr o( Hu man RcsouJ"ccs Devcloµmcnt, 
Augusc 16, 19n, LL. 72-lt\3, 1lr.cord: l.cttcr to Mr. T. P. livers, Dimict Sccurhics Omrcr, 
Disrricr Sccuridc. Division or Omcc o( . tut<: Trcns11r1::r , Oct l> c:1· 6, 1970, I.L. 70-177; T.eucr 
to Special 1\ ssisrn Il l Auorncy Gcncrnl, I1cbru11ry 17. 1972, I. I.. 72-53; l.cucr co Dr. Malcolm 
H. Merrill, M.D., Dircnor of Public 1-lcnlrh, Ocrob<:r 16 . 196/f, I.L. 64-163. 
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POTENTIAL CONFLICTS OF INTERESTS OF BOARD OF AIRPORT COMMISSION 
NOMINEE VALERIA VELASCO 

Honorable Tony Cardenas 
Member of the City Council for the Sixth District 
City of Los Angeles 
200 North Spring Street, Room 455 
Los Angeles, California 90012 

Dear Councilmember Cardenas: 

This letter is the response to your request for formal advice dated July 26, 2005, 
concerning potential conflicts of interests affecting Valeria Velasco. nominee to the 
Board of Airport Commissioners ("BOAC") resulting from Ms. Velasco's role as 
President of the Alliance for a Regional Solution to Airport Congestion ("ARSAC"), an 
entity currently suing the City, the City Council, the Los Angeles World Airports 
("LAWA") and BOAC, challenging the Los Angeles International Airport ("LAX") Master 
Plan ("ARSAC Lawsuit"). City Charter Sections 271(b) and 222 require the City Attorney 
to provide advice where requested to do so by a City officer. The opinions expressed in 
this letter reflect publicly available information and written information provided to our 
office by Ms. Velasco. This opinion solely addresses whether Ms. Velasco or BOAC 
would be disqualified from acting on certain matters based on potential conflicts of 
interests. 

QUESTIONS PRESENTED: 

1. Is Ms. Velasco prohibited by the Political Reform Act from participating in or 
influencing matters within BOAC's jurisdiction? 

2. Is Ms. Velasco or BOAC prohibited by Government Code Section 1090 from 
involvement in contracts entered into by BOAC? 

AN EQUAL EMPLOYMENT OPPORTUNITY - AFFIRMATIVE ACTION EMPLOYER 

200 NORTH MAIN STREET • LOS ANGE:LES, CA 80012 -4 13 I • 213.978 8 I 00 • 2 13 978 83 IO TOO 
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3. Is Ms. Velasco or BOAC disqualified from acting on matters concerning the 
ARSAC Lawsuit by virtue of Los Angeles Charter Section 222? 

SUMMARY OF ADVICE: 

Based upon the information we have reviewed, we are currently not aware of any 
material financial interest that would restrict Ms. Velasco's ability to participate in or 
influence actions within BOAC's jurisdiction. Similarty, we are currently not aware of 
any financial interest that would preclude either Ms. Velasco or, by extension the entire 
BOAC, from making contracts. 

However, Ms. Velasco will be disqualified by virtue of Charter Section 222 from 
participating in or influencing BOAC's decisions regarding the ARSAC Lawsuit while the 
litigation is pending. Any disqualification of Ms. Velasco under Charter Section 222 will 
not disqualify other members of BOAC. Additionally, during the pendency of the 
ARSAC Lawsuit Ms. Velasco may be disqualified on other LAWA matters depending on 
the matter's relationship to the ARSAC Lawsuit. However, a case-by-case 
determination of whether disqualification is required on this basis must be done 
considering the facts of the particular decision pending before BOAC at the time. 

BACKGROUND: 

I. BOAC's Charter Responsibility And Authority 

The City of Los Angeles. through LAWA, manages and controls LAX and the 
airports in Van Nuys, Ontario and Palmdale. Charter§ 600. LAWA. in turn, is managed 
and governed by BOAC. Charter§§ 600(b): 631. BOAC has broad authority, including 
the power to make rules and regulations for the design, maintenance, use, condition 
and operation of every machine, building structure or improvement at all of the airports 
within its jurisdiction. Charter § 632(b)(2). In addition, BOAC has the power and 
responsibility for the acquisition, design, maintenance, improvement, repair and 
operation of those airports. Charter § 632(c). The airports within BOAC's jurisdiction 
annually service over 68 million annual passengers and carry over 2.6 million tons of 
cargo. 

II. Brief History of the LAX Master Plan 

In 1994, with Council approval, LAWA began the process of developing a Master 
Plan to replace the LAX Interim Plan and to accommodate aviation advancements and 
increase capacity. Development of a Master Plan necessitated the preparation of an 
Environmental Impact Report (EIR), required by the California Environmental Quality 
Act ("CEQA"). By 1999, LAWA had developed a range of modernization alternatives. 
After the tragedy of 9/11, LAWA developed a modified alternative designed to 
accommodate the same level of activity the airport would be expected to serve in 2015 
without any major improvements, while addressing heightened security concerns. 
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In December 2004, the City Council certified an EIR and adopted the LAX Master 
Plan, which included the LAX Plan, other general plan amendments, code changes, 
zone changes, the LAX Specific Plan, tract maps, the Mitigation Monitoring and 
Reporting Plan, several other entitlements and required findings (collectively, "LAX 
Master Plan"}. The Council also approved three Community Benefits Agreements. 

The LAX Master Plan has various components, including: ground access 
improvements, such as the Ground Transportation Center, the lntermodal 
Transportation Center, new airport roadways, the Consolidated Rental Car Facility, the 
Automated People Mover, and the FlyAway Program; improvements to the South and 
North Airfields for safety and to accommodate the new large aircraft; and renovations 
and modifications of the terminals, particularly necessary to accommodate the security 
baggage and passenger screening needs of the Transportation Security Administration 
(TSA) and to accommodate the larger aircraft now in use. 

Ill. ARSAC's Lawsuit 

In early January 2005, ARSAC filed a lawsuit in state court challenging the LAX 
Master Plan and related actions. The ARSAC Lawsuit challenges the Master Plan in its 
entirety, arguing, among other things, that it will permit increases in airport capacity that 
were not studied or mitigated. Additionally, the ARSAC Lawsuit challenges the EIR 
supporting the Master Plan, including impacts from noise, traffic, air quality, public 
health, environmental justice, safety and security. The ARSAC Lawsuit further 
challenges the EIR's baseline, horizon year, project description, and range of 
alternatives; the LAX Master Plan as inconsistent with a variety of regional plans; and 
the City Council's overruling of the determination of the County's Airport Land Use 
Commission. ARSAC claims the City should have revised and re-circulated the EIR 
instead of using addenda. The ARSAC Lawsuit also asserts a violation of due process 
arising from its claim that the City Council did not pay attention during the hearing when 
the tract map and appeal of the Final EIR certification were heard. 

The ARSAC Lawsuit seeks an injunction precluding the City from taking any 
action on any Master Plan project. ARSAC's Lawsuit also seeks a writ of mandate 
ordering the City to vacate and set aside the EIR certification and project approval, 
comply with CEOA, and pay attorney fees and costs of suit. 

IV. Nominee Valeria Velasco, Esq. 

Mayor Antonio Villaraigosa nominated Valeria Velasco, Esq., to serve as a 
commissioner on BOAC, specifically to fill the BOAC seat reserved for a resident of the 
area surrounding LAX. See Charter§ 630; See also LAAC § 23.1(b}. 

According to ARSAC's website, it was founded in 1995. The ARSAC Petition for 
Writ of Mandate in the Lawsuit, Paragraph 16, states that ARSAC is a registered 
501 (c)(4} non-profit entity. Ms. Velasco states that ARSAC is a political action 
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committee and has more than 2,000 members who have paid their dues at one time or 
another. Ms. Velasco has further stated that ARSAC has a President, Vice President, 
Secretary and Treasurer and various other Board members. 

Ms. Velasco indicated that she has been involved with ARSAC for about nine 
years and was not one the founders of ARSAC. Ms. Velasco also stated that she was 
first a member of ARSAC and later was elected President. Speaking on behalf of 
ARSAC. Ms. Velasco has taken a consistent stance publicly opposing the LAX Master 
Plan. 

In addition to serving as ARSAC's President for several years, Ms. Velasco has 
devoted time and resources to ARSAC and ARSAC's Lawsuit. For some period of time 
after ARSAC was formed. Ms. Velasco·s law offices and ARSAC shared an office suite 
in Playa Del Rey. Ms. Velasco stated that she solicited funds from others for the 
ARSAC Lawsuit. We do not know whether Ms. Velasco personally contributed funds as 
well . 

After Ms. Velasco was nominated to serve on BOAC, in an undated letter from 
Ms. Velasco to ARSAC (a copy of which was provided to our office and is attached to 
this Opinion), Ms. Velasco resigned as President and member of ARSAC as of July 29, 
2005. The letter states that Ms. Velasco renounces all financial interests in the ARSAC 
Lawsuit. 

DISCUSSION: 

I. The Political Reform Act Does Not Require Ms. Velasco's Disqualification 

A. General Discussion 

The Political Reform Act (the "Act") prohibits public officials from participating in 
governmental decisions in which they have a financial interest. Specifically, no 
Commissioner may make, participate in making or attempt to use his or her official 
position to influence a governmental decision if the decision will have a reasonably 
foreseeable material etrect, distinguishable from the effect on the public generally, on a 
financial interest of the official. Government Code § 87100. 

Under the Act, an official has a "financial interest" in a decision if it is reasonably 
foreseeable that the decision will have a material financial effect on, inter alia. real 
property in which the official owns an interest of $2,000 or more, a business entity in 
which the official holds a position of management or owns an investment of $2,000 or 
more, a source of income of $500 or more received or promised to the official within the 
12 months prior to the decision, and the personal expenses, income, assets, or liabilities 
of the official or his or her immediate family. See Government Code § 87103; 2 Cal. 
Code Regs. §§ 18703.1 - 18703.5. 
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B. Real Property Interests 

We understand that Ms. Velasco's personal residence (and perhaps leased office 
space) is located in the vicinity of LAX. This property qualifies as a financial interest 
under the Political Reform Act if the fair market value of Ms. Velasco's interest in the 
property is $2,000 or more. See Government Code § 82033; 2 Cal. Code Regs. § 
18703.2. Under the Act, this property will be considered directly involved in a BOAC 
decision if it is the subject of the decision (e.g .. concerning zoning, permitting, new or 
improved services, taxes) or if It is located within 500 feet of the boundaries of the 
property that is the subject of the BOAC decision. See 2 Cal. Code Regs. § 18704.2. If 
Ms. Velasco's residence or business lease is directly involved in a BOAC decision, the 
decision's financial effect on the property is presumed to be material. On the other 
hand, if Ms. Velasco's property or lease is indirectly involved, the financial effect is 
presumed not to be material. These presumptions are rebuttable. 2 Cal. Code Regs. § 
18705.2. 

Provided that Ms. Velasco's property interests (business and personal) are not 
located within 500 feet of LAX property and are not the subject of a BOAC decision 
within the meaning of the Act, it is unlikely that a BOAC decision will have a material 
financial effect on the property requiring disqualification. We caution, however, that 
determinations under the Political Reform Act must be made on a case by case basis 
analyzing the specific matter before BOAC as it relates to Ms. Velasco's property and 
other financial interests. 

The possibility that Ms. Velasco's interest in her residence will trigger 
disqualification under the Act is reduced by the ''public generally" exception set forth in 2 
Cal. Code Regs. § 18707.4. This exception applies to officials who specifically are 
appointed to a commission to represent a particular economic interest. Such members 
are not disqualified from acting on matters that financially affect the economic interest 
they were appointed to represent, provided that a significant segment of those he or she 
was appointed to represent are affected similarly by the decision. 

Ms. Velasco's nomination to fill the LAX Residency Area seat pursuant to Charter 
Section 630 manifests an implicit finding that Ms. Velasco is to represent and further the 
specific residential economic interests of her fellow LAX area residents. See Cline 
Advice Letter, No. A-03-110 (Aug. 22, 2003) (applying this "public generally" exception 
where the statute creating a historic district planning commission required that one 
representative be a resident of the historic district). Therefore, Ms. Velasco will not be 
disqualified on BOAC matters that financially affect her residence so long as the 
decision also affects the residences of a significant segment (i.e., 50% or more) of LAX 
area residents In substantially the same or proportionately the same manner. 1 

1 Disqualification would be required, however, if the decision has a material financial affect on an 
economic interest of Ms. Velasco other than the residence interest she was appointed to represent. 2 
Cal. Code Regs.§ 18707.4(a)(3). 
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C. Investment Interests and Sources Of Income 

Ms. Velasco's mandatory pre-confirmation filing with the City Ethics Commission 
indicates that she also has a financial interest in at least two business entities. These 
entities and their clients may become sources of conflict to her as a BOAC 
commissioner. In order to protect the City's interest and avoid liability, Ms. Velasco 
should consult the City Attorney's Office to analyze specific conflicts regarding these 
entities on a case-by-case basis if they arise.2 

D. Personal Finances 

The Act also provides for a "catch all," such that a public official may be deemed 
to be financially interested in decisions that increase or decrease the personal 
expenses, income, assets or liabilities of the official or his or her immediate family by 
$250 or more in any 12-month period. 2 Cal. Code Regs. §§ 18703.5, 18704.5, 
18705.5. This disqualification standard would be met, for example, if Ms. Velasco 
received or owed attorney's fees in connection with the ARSAC Lawsuit or othel'wise 
receives or incurs payments related to the litigation, including reimbursement for 
previously-incurred costs, in the amount of $250 or more in any 12-month period. See 
Battersby Advice Letter, No. 1-02-141 (Aug. 12, 2002) (analyzing a situation in which 
two councilmembers sued in their private capacities to set aside a city contract, the 
FPPC observed that "a public official always has an economic interest in his or her 
personal finances" and therefore would be disqualified from participating in any 
decisions that would foreseeably increase or decrease his or her litigation costs or 
expenses by the requisite amount); see also Battersby Advice Letter, No. 1-03-227 (Oct. · 
23, 2003) (public officials who are members of an organization that has been sued by 
their board may not participate in board decisions that foreseeably will result in 
attorney's fees assessments for organization members or have other material effects on 
the officials' personal finances); Aladjem Advice Letter, No. A-99-111 (May 27, 1999) 
(public officials have a material financial interest in a litigation decision "if they incur any 
personal expenses or liabilities as a result of the litigation, such as attorney fees or 
litigation costs" of $250 or more in a 12-month period). Accordingly, Ms. Velasco would 
be disqualified from acting as an Airport Commissioner on any decision affecting the 
ARSAC Lawsuit that would increase or decrease her personal expenses by $250 or 
more in a 12-month period. 3 

2 The public generally exception of Section 18707.4, discussed above, would not be applicable to these 
types of financial interests. The interest Ms. Velasco was appointed to represent under Charter Section 
630 is the specific residential interests of LAX area residents . Sections 18707 and 18707.1 contain a 
different public generally exception which might apply in limited circumstances ii Ms. Velasco's interests 
in business entities or sources of income meet the specific criteria such that a significant segment of the 
public in the jurisdiction are artected in substantially the same manner. The public generally exception in 
Section 16707 and 18707.1 is narrowly construed by the Fair Political Practices Commission. 

3 Again, the public generally exception of Section 18707.4. discussed above, would not be applicable as 
financial interests in the litigation are not shared by her fellow LAX area residents. Having unique financial 
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Ms. Velasco has stated, however, that she has renounced any financial interest 
in the ARSAC Lawsuit and that she could never be required to contribute to litigation 
costs or attorneys' fees. Based on these representations, Ms. Velasco's former 
affiliation with ARSAC and the ARSAC Lawsuit would not, in and of itself, render her 
financially interested in BOAC decisions affecting the LAX Master Plan litigation such 
that she would be disqualified under the Political Reform Act. 

II. Government Code Section 1090 Does Not Require Ms. Velasco's Or BOAC's 
Disqualification 

Government Code Section 1090 prohibits "city officers or employees" from being 
"financially interested in any contract made by them in their official capacity, or by any 
body or board of which they are members." Government Code § 1090. If a public 
official has a financial interest in a contract, and no relevant exception applies, both the 
public official and the entire body or board to which the official belongs are prohibited 
from acting on matters relating to the contract.4 

This section has historically been interpreted broadly to accomplish its purposes 
and to avoid both apparent and actual improper influence in the conduct of the public's 
business. Thompson v. Calf (1985) 38 Cal.3d 633, 652; Millbrae Association for 
Residential Survival v. City of Millbrae (1968) 262 Cal.App.2d 222, 237. The term 
"financial interest" is to be liberally construed. Thompson v. Call (1985) 38 Cal.3d at 
645. Courts may find a financial interest even if the official involved is not a party to the 
contract or where there is a mere possibility that the official will actually benefit from it. 
See People v. Honig (1996) 48 Cal.App.4th 289, 322 ("financially interested" means 
"any money or proprietary benefits, or gain of any so,t or the contingent possibility of 
monetary or proprietary benefits"). 

As a preliminary matter, a settlement agreement in litigation has been considered 
a contract in Section 1090 analysis. See, e.g., 86 Ops. Att'y Gen. Cal. 142 (2003); see 
also City Attorney Opinion 2004:1 (Feb. 19, 2004) (environmental mitigation plan 
considered a contract). Thus, Section 1090 would be triggered if settlement of the 
ARSAC Lawsuit were to have a financial impact on Ms. Velasco. In that circumstance, 
other BOAC contract matters affecting the litigation also would implicate Section 1090. 
A financial effect can be found even where an official makes an attempt to insulate his 
or her finances from the forbidden contract. See Fraser-Yamor Agency, Inc. v. County 
of Del Norte (1977) 68 Cal.App.3d 201, 210 (finding that a county official who was a 
partner in an insurance firm doing business with the county had a financial interest 

interests in Commission decisions, Ms. Velasco cannot invoke that public generally exception on matters 
affecting her personal interests. 2 Cal. Code Regs. § 18707 .4(a)(3). 

4 A contract made in violation of the provisions or Government Code Section 1090 is void, and willful 
violations is potentially subject to a fine of not more than $1,000 or imprisonment in state prison for not 
more than 5 years and the individual is forever disqualified from holding any office in California. Thomson 
v. Call (1985) 38 Cal.3d 633 at 646, n. 15; Government Code§ 1097. 
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despite a signed partnership agreement stating that the official "shall not participate, 
directly or indirectly, in any profits or losses arising out of business with the county"). 

Ms. Velasco stated that she will incur no financial detriment or obligation from the 
ARSAC Lawsuit, and that she has no obligation to contribute attorneys' fees or litigation 
costs in the matter. She also has stated that she, and her immediate family, have no 
economic interest or benefit in the Lawsuit, regardless of the final result. 

Given these statements, Government Code Section 1090 does not disqualify Ms. 
Velasco or the BOAC based on her former relationship with ARSAC and its Lawsuit. 

Ill. Charter Section 222 Requires Ms. Velasco's Disqualification on the ARSAC 
Lawsuit 

Section 222 of the Los Angeles City Charter requires the City Attorney, at the 
request of an elected official, board member, or board, to provide a written opinion 
regarding any situation where it may not be in the public interest for a board member to 
act in a particular matter. Charter § 222. The City Attorney's opinion on such a matter 
has the effect of disqualifying the official or Board from acting on the particular matter. 
Id. The City Charter does not define the term "public interest" as it is used in Section 
222. However, the City Attorney in an opinion dated May 4, 1967 (76 Ops. City Atty. 
204 ), and in subsequent opinions, has consistently expressed the view that 
disqualification is required in any case where: 

" ... the commissioner feels that his or her relationship to the matter is such that 
the commissioner could not act objectively or where the facts are such that the 
public might well reach the conclusion that the commissioner could not act 
objectively, it would not be in the public interest for the commission to act. 5 

Thus, the disqualification of officials from acting on certain matters is necessary 
not only to guard actual impartiality but also to insure public confidence. Kimura v. 
Roberts (1979) 89 Cal. App.3d 871,975. 

The City Attorney has previously concluded that where a commissioner has a 
certain relationship to relevant litigation, the public interest is served by the 
commissioner's disqualification. Specifically, disqualification has resulted in situations 
where the commissioner was the actual litigant, a member of an organization that was a 
litigant, has provided legal services to a party to a lawsuit, or where the commissioner 
funded a lawsuit. City Attorney Opinion No. 78:83 (December 15, 1978) (Board of 
Water and Power Commissioner member who was a member of a private golf club, 
which club was one of many members of the Toluca Lake Property Owners Association, 

5 Al the lime the quoted opinion was written. Section 28.1, now Charter Section 222, required 
disqualification of an entire commission when any of its members was disqualiried. The section no longer 
requires disqualification of the entire commission, except as required by slate law. 
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a nonprofit corporation, could not participate in the settlement of litigation in which the 
Association was one of the parties); City Attorney Opinion Nos. 89:27; 89:28 (May 17 
and 18, 2005) (Board of Building and Safety Commissioner was disqualified from 
participating in appeals made by the Department of Airports concerning the LAX and 
Van Nuys Airports where he was a party to a lawsuit brought by the Department of 
Airports relating to work the commissioner performed at LAX in his private capacity as 
an engineer); City Attorney Opinion No. 78-68 (August 16, 1978) (City Planning 
Commissioner was disqualified from considering a zoning issues relating to the 
Director's Guild where both his law firm and he had personally provided legal services 
to the Guild and where the Guild contributed to a fund to pay for legal fees for the 
benefit of the Commissioner's law firm). 

In contrast, the City Attorney previously advised that a commissioner was not 
disqualified from acting on an application for the establishment of oil drilling districts in 
Pacific Palisades, even though a commissioner had served on the board of a non-profit 
organization that previously had filed a lawsuit against the City relating to the failure of 
Occidental Petroleum Corporation to complete an EIR relating to a prior approval of 
those oil drilling districts. The commissioner had severed his ties with the organization 
nine years before the application relating to drilling came before his board. Further, the 
commissioner stated he had no recollection of any involvement with the nonprofit 
association's decision to file a lawsuit nor was he "active in any ongoing expression by 
the Association of opposition to the proposed creation of oil drilling districts in Pacific 
Palisades." See City Attorney Opinion No. 77:58 (August 18. 1978). 

The City Attorney also previously concluded that resignation from a board of 
directors may not end the question of objectivity on a particular matter. See City 
Attorney Opinion No. 88:33 (September 8, 1988) (concluding that although a 
commissioner had resigned his position with organization, because he had played a role 
advocating a position on a general plan amendment and zone change on behalf of the 
organization, members of the public may well question his ability to act objectively as a 
decision-maker in the same proceeding and therefore was disqualified). 

The City Attorney concludes that, based upon Ms. Velasco's substantial 
involvement with ARSAC and the ARSAC Lawsuit, a reasonable member of the public 
could conclude that the nominee could not act objectively on decisions regarding the 
ARSAC Lawsuit and is therefore disqualified from acting on such matters. 

In addition to being disqualified from acting on the ARSAC Lawsuit, Ms. Velasco 
may also be disqualified from acting on other matters at issue in the pending litigation. 
Whether disqualification is also necessary on such matters will require a case-by-case 
determination based on the facts of the specific matter then pending before BOAC. 
Additionally, in the event a person appears before BOAC that Ms. Velasco has solicited 
for donations, she should seek further advice as to whether her disqualification is 
required. 
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CONCLUSION: 

Based on the information available to us, Ms. Velasco does not currently have 
financial interests that would require her or the Board of Airport Commissioners to be 
disqualified from acting on matters relating to the ARSAC Lawsuit. However, under 
Charter Section 222, Ms. Velasco may not participate in matters concerning the ARSAC 
Lawsuit and potentially may not participate in other LAWA matters at issue in the 
ARSAC Lawsuit. 

cc: Honorable Mayor Villaraigosa 

Sincerely, 

ROCKARD J. DELGADILLO, City Attorney 

By 
RICHARD H. LLEWELLYN, 

Chief Deputy City Attorney 
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