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determinative question here is whether he has a financial interest in a potential settlement 
agreement.   

 
The term “financially interested” contained in Section 1090 has been defined as follows: 
 

    The phrase ‘financially interested’ as used in Government 
Code section 1090 means any financial interest which might interfere 
with a city officer’s unqualified devotion to his public duty. The interest 
may be direct or indirect. It includes any monetary or proprietary benefit, 
or gain of any sort, or the contingent possibility of monetary or 
proprietary benefits. The interest is direct when the city officer, in his 
official capacity, does business with himself in his private capacity. The 
interest is indirect when the city officer, or the board of which he is a 
member, enters into a contract in his or its official capacity with an 
individual or business firm, which individual or business firm, by reason 
of the city officer's relationship to the individual or business firm at the 
time the contract is entered into, is in a position to render actual or 
potential pecuniary benefits directly or indirectly to the city officer based 
on the contract the individual or business firm has received. 

 
(88 Ops.Cal.Atty.Gen. 32, 36.) 

 
Councilmember de la Torre’s spouse 
 
Initially, we note that under Section 1090, an official always has an interest in the 

community and separate property income of the official’s spouse. (Thorpe v. Long Beach 

Community College Dist. (2000) 83 Cal.App.4th 655; 89 Ops.Cal.Atty.Gen. 69 (2006)). 
Councilmember de la Torre would therefore have a prohibitive financial interest in any potential 
settlement agreement resulting in a monetary benefit or liability of his spouse based on her status as 
a plaintiff in the instant lawsuit. According to the facts, however, neither he nor his spouse has any 
financial interest, direct or indirect, in the outcome of the lawsuit, including any future settlement 
agreement. There is no obligation on the part of him or his spouse to pay any attorneys’ fees or 
costs in connection with the litigation, and no arrangement under which any portion of any recovery 
from the City of attorneys’ fees or costs would flow to him or his spouse.  

 
Accordingly, Councilmember does not have a financial interest in any potential settlement 

agreement related to the lawsuit based on his spouse’s status as a plaintiff therein. 
 
PNA 
 

 
 6 The litigation against the City may be resolved under a settlement agreement. “A settlement agreement is a 
contract, and the legal principles which apply to contracts generally apply to settlement contracts.” (Weddington 

Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 810-811, citing Gorman v. Holte (1985) 164 Cal.App.3d 984, 
988; see also 91 Ops.Cal.Atty.Gen. 1 (2008); 86 Ops.Cal.Atty.Gen. 142 (2003) [Section 1090 would prohibit a public 
official from participating in a settlement agreement in which the official is financially interested, and the body in 
which the official is a member could not enter the contract].)  
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In addition to being a plaintiff in the lawsuit, Councilmember de la Torre’s spouse is the 
Communications Officer for the other plaintiff, PNA. You have therefore asked whether 
Councilmember de la Torre would have a financial interest in any settlement agreement resulting in 
a monetary payment that would benefit PNA. Importantly, the Legislature has created various 
statutory exceptions to Section 1090’s prohibition where the interest involved is deemed a “remote 
interest,” as defined in Section 1091 or a “noninterest,” as defined in Section 1091.5. If a 
noninterest is present, the public official’s abstention is generally not required, and the contract may 
be made by the agency. 

 
Section 1091.5(a)(8) establishes that an officer is not interested in a contract if his or her 

interest is: 
 

That of a noncompensated officer of a nonprofit, tax-exempt 
corporation, which, as one of its primary purposes, supports the 
functions of the body or board or to which the body or board has a legal 
obligation to give particular consideration, and provided further that this 
interest is noted in its official records. 

 
           For purposes of this paragraph, an officer is “noncompensated” 
even though he or she receives reimbursement from the nonprofit, tax-
exempt corporation for necessary travel and other actual expenses 
incurred in performing the duties of his or her office.  

 
According to the facts, Councilmember de la Torre’s spouse volunteers as the 

Communications Officer for PNA, a nonprofit organization. In addition, based upon the description 
of issues it addresses, the primary purpose of dealing with crime & safety, housing, youth activities, 
parks, and traffic control supports important functions of the City. Therefore, even if a settlement 
agreement would result in a monetary payment that would benefit PNA, Councilmember de la 
Torre would have a noninterest in the agreement. However, should Councilmember de la Torre 
participate in such an agreement, he must disclose his interest in the City Council’s official records. 

 
Accordingly, for purposes of the Act, Councilmember does not have a disqualifying conflict 

of interest in City Council decisions concerning the instant lawsuit against the City. For purposes of 
Section 1090, he is not financially interested in any future settlement agreement based on his 
spouse’s status as a plaintiff, and he has a noninterest in any future settlement agreement resulting 
in a monetary payment that would benefit PNA.   
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If you have other questions on this matter, please contact me at (916) 322-5660. 
 
        Sincerely,  
 

 Dave Bainbridge 
        General Counsel  
 

By: Jack Woodside 
 Jack Woodside 
 Senior Counsel, Legal Division 

 
JW:aja 
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1 July 22, 2021

CITY OF SANTA MONICA

CITY COUNCIL MINUTES

JULY 22, 2021

A special meeting of the Santa Monica City Council was called to order by Mayor Himmelrich at 5:00 p.m., 
on Thursday, July 22, 2021, via teleconference pursuant to the Governor’ s Executive Order N-29-20 at
https:// primetime. bluejeans. com/a2m/ live-event/ yatpvbsc. 

Roll Call: Present: Mayor Sue Himmelrich
Mayor Pro Tem Kristin McCowan
Councilmember Phil Brock
Councilmember Gleam Davis
Councilmember Lana Negrete
Councilmember Oscar de la Torre
Councilmember Christine Parra

Also Present: Interim City Manager John Jalili
Interim City Attorney George Cardona
City Clerk Denise Anderson- Warren

CONVENE On order of the Mayor, the City Council convened at 5:00 p.m., with all
members present. 

CLOSED SESSIONS There was no public comment on closed sessions.     

On order of the Mayor, the City Council recessed at 5:01 p.m., to consider
closed sessions and returned at 5:11 p.m., with all members present, to
report the following: 

1.A.    Public Employee Appointment
Title: City Manager

The Interim City Attorney reported the Council is extending an offer of
employment to David White, effective start date of October 11, 2021.   

Motion by Councilmember Davis, seconded by Mayor Himmelrich, to
approve hiring David White as the City Manager. The motion was
approved by the following vote: 

AYES:       Councilmembers de la Torre, Brock, Negrete, Davis, Parra,  
Mayor Pro Tem McCowan, Mayor Himmelrich

NOES:       None
ABSENT:  None

DocuSign Envelope ID: FC0F1A75- E8EA- 4458- 8C77-C7CC906EEDD7



2 July 22, 2021

COUNCILMEMBER
DISCUSSION ITEMS: 
REVISIT
DISQUALIFICATION
STATUS

13.A. Request of Councilmember de la Torre: Consider reversing the
Council’ s previous determination that Councilmember de la Torre is
disqualified from participating in, voting, or attempting to influence
discussion or decisions relating to the case captioned Pico
Neighborhood Association, et al. v. City of Santa Monica, currently
pending in the California Supreme Court – Case No. Case No. 
S263972, was presented. 

Interim City Attorney raised the question of whether or not this item can
be reconsidered and is appropriately brought by Councilmember de la
Torre under Rule 12(g) of the Council Rules, which state, “ A motion by a
non-prevailing Councilmember or a request by a member of the public for
reconsideration may be made only if one year has passed since the action
was taken.” 

Mayor Himmelrich, as the Presiding Officer, called the question to order
whether this 13- item, which is essentially a motion to reconsider, is
appropriately brought by Councilmember de la Torre.  The Mayor made a
determination that this 13-item was not appropriately brought by
Councilmember de la Torre. 

Councilmember de la Torre made a motion to appeal the Mayor’ s
determination and called for a vote to determine if the decision of the
Presiding Officer shall be sustained.  The decision could be overruled only
by a two- thirds vote of the Councilmembers, which would require five or
more votes of no on the question. 

The Mayor’ s determination was upheld by the following vote: 

AYES:        Councilmembers Davis, Negrete, Mayor Pro Tem McCowan, 
Mayor Himmelrich

NOES:        Councilmembers Parra, Brock and de la Torre
ABSENT:   None

ADJOURNMENT On order of the Mayor, the City Council meeting adjourned at 5:34 p.m. 

ATTEST:     APPROVED: 

Denise Anderson- Warren Sue Himmelrich
City Clerk Mayor

DocuSign Envelope ID: FC0F1A75- E8EA- 4458- 8C77-C7CC906EEDD7



 

 

 

 

 

TAB 3 

 

 

 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

  
SHENKMAN DECLARATION 

 
 

Wilfredo Alberto Trivino-Perez (SBN 219345) 
wtpesq@gmail.com 
TRIVINO-PEREZ & ASSOCIATES 
10940 Wilshire Blvd., 16th Floor 
Los Angeles, CA 90024 
Phone: (310) 443-4251 
Fax: (310) 443-4252 
 
Attorneys for Plaintiffs Oscar De La Torre and Elias Serna 
 
 
 
 
 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

 
OSCAR DE LA TORRE and ELIAS 
SERNA 
 
                                             Plaintiffs, 
 
                             v. 
 
CITY OF SANTA MONICA and 
DOES 1 through 10, inclusive 
 
 
                                          Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No.: 21STCV08597 
 
DECLARATION OF KEVIN 
SHENKMAN IN OPPOSITION TO 
DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT 
 
Dept. 15 
 
[Hon. Richard Fruin] 
 
 
 
 
 
 
 

 

 

 

 

 

 

 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

  2 
SHENKMAN DECLARATION 

 
 

I, Kevin Shenkman, declare as follows: 

 1. I am one of several attorneys representing the plaintiffs in the case styled 

Pico Neighborhood Association, et al. v. City of Santa Monica (“Voting Rights Case”). 

I am over the age of 18 and have personal knowledge of the facts contained in this 

declaration. If called as a witness, I could and would competently testify as follows: 

 

The Voting Rights Case 

 2. Since 2012, a significant portion of my practice has focused on voting 

rights, and more specifically cases involving the California Voting Rights Act 

(“CVRA”).  In 2013, I was lead counsel in the first CVRA case to go to trial – Jauregui 

v. City of Palmdale, tried before Hon. Mark Mooney in the Los Angeles Superior 

Court.  Since that time, my law firm, Shenkman & Hughes PC, and the other law firms 

we work with, have been responsible for the majority of CVRA litigation in California.  

Since 2013, I have spoken over a hundred times at various events, such as legal 

conferences and community meetings, regarding voting rights, district-based elections 

and the CVRA. 

3. I have represented Maria Loya and the Pico Neighborhood Association 

(“PNA”) over the past 5+ years in the case styled Pico Neighborhood Association, et al. 

v. City of Santa Monica, Los Angeles Superior Court Case No. BC616804 (“Voting 

Rights Case”).  That case was filed in April 2016 and went to trial in August 2018 

before Hon. Yvette M. Palazuelos.  A true and correct copy of the operative complaint 

in the Voting Rights Case is attached hereto as Exhibit A.  As demonstrated by the 

operative complaint, the Voting Rights Case seeks only non-monetary relief – an 

injunction and declaration from the court, implementing district-based elections for the 

Santa Monica City Council.  Contrary to Defendant’s assertion, Oscar de la Torre had 

no role in drafting that complaint, or any other, in the Voting Rights Case.  The 

attorneys for the plaintiffs, including me, were responsible for that task.  Mr. de la 

Torre, like other knowledgeable witnesses with whom we spoke in 2015 and 2016, 

provided us with some information that we included in those complaints, but none of 
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those witnesses, including Mr. de la Torre, had any involvement in the drafting of the 

complaints.  I believe Mr. de la Torre may have read the complaints around the time 

they were, respectively, filed, but, again, he was not involved in the drafting or revising 

of any complaint in the Voting Rights Case. 

4. The Los Angeles Superior Court entered judgment in favor of the plaintiffs 

in the Voting Rights Case in February 2019.  A true and correct copy of that judgment, 

along with the corresponding Statement of Decision, is attached hereto collectively as 

Exhibit B.  Consistent with the relief requested in the operative complaint, the 

Judgment awards the plaintiffs injunctive and declaratory relief – specifically, the 

implementation of district-based elections – but no monetary relief.  Division Eight of 

the Second District Court of Appeal reversed that judgment, but the California Supreme 

Court granted review and depublished the intermediate appellate court’s decision.  The 

Voting Rights Case is currently pending in the California Supreme Court, and has been 

fully briefed by the parties. 

5. Litigating CVRA cases requires significant time, effort, knowledge and 

resources.  Some CVRA cases require thousands of hours of work by attorneys, and 

hundreds of thousands of dollars in expenses, mostly for expert witnesses who testify 

about topics such as group voting behavior, statistical methods, demographics and 

alternative election systems.  In Jauregui v. City of Palmdale, for example, the Los 

Angeles Superior Court awarded over $4 million in attorneys’ fees and expenses 

through two disputed fees motions.  The CVRA affords standing to “[a]ny voter who is 

a member of a protected class and who resides in a political subdivision where a 

violation … is alleged.”  Yet, very few voters have millions of dollars available to 

spend on attorneys and expert witnesses.  Moreover, voters who wish to challenge an 

at-large election system under the CVRA have no prospect of financial gain through 

such a lawsuit, because the only financial relief available is attorneys’ fees and costs, 

and non-attorneys cannot share in that recovery.  Therefore, Shenkman & Hughes and 

the other law firms with which we associate, handle all CVRA cases on a pro bono 

basis.  Our CVRA clients do not pay us or anyone else any money in connection with 
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those cases.  They have no prospect for any financial gain or financial loss from those 

cases.  In the Voting Rights Case, this arrangement was memorialized in two 

documents – the retainer agreement and the clarifying supplement to the retainer 

agreement – true and correct copies of which are attached collectively as Exhibit C. 

 

There Has Been No Gift of Legal Services to Councilman de la Torre 

6. Neither I, nor any of the attorneys of Shenkman & Hughes PC, have 

provided Councilman de la Torre with any gift of legal services.  I understand that 

Defendant claims my advice to Councilman de la Torre in December 2020 and January 

2021 constitutes a gift of legal services; it was not.  As I explained in my deposition, I 

would not characterize that advice as legal advice.  Rather, while I suppose my thoughts 

may always be informed by my knowledge of the law, my advice to Councilman de la 

Torre was more of a political nature than a legal nature.  Indeed, my advice was related 

to his position as a member of the Santa Monica City Council and to assist him to carry 

out the duties of his office.   

7. Moreover, the only time I performed any work that may have assisted 

Councilman de la Torre (aside from the off-the-cuff political advice described above, 

which I don’t regard as work at all) was in the few days leading up to the January 26, 

2021 council meeting at which Defendant’s city council majority voted to exclude 

Councilman de la Torre from certain discussions and decisions.  That work was 

performed in contemplation of potentially pursuing a lawsuit challenging Defendant’s 

exclusion of Councilman de la Torre - which, by January 24, 2021 appeared to be 

inevitable.  Most of my firm’s practice involves claims with one-way fee-shifting 

statutes – voting rights, class action and Private Attorney General Act cases, for 

example.  In all of those cases, we don’t bill our clients for our legal services; rather, if 

we prevail in those cases we seek recovery of our fees from the defendant pursuant to, 

for example, Elections Code section 14030, Code of Civil Procedure section 1021.5 or 

Labor Code section 2699(g).  The then-contemplated case challenging the exclusion of 

Councilman de la Torre, in my view, would similarly present an opportunity to recover 
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attorneys’ fees from Defendant under Code of Civil Procedure section 1021.5 and/or 

Government Code section 54960.5.  In all of our cases, we engage in a thorough pre-

filing investigation that often requires an investigation into the facts of the case and also 

any relevant law.  We never charge our clients or potential clients for any such pre-

filing investigation, but that does not make such a pre-filing investigation a gift; rather, 

we perform such pre-filing investigations with the understanding that we may later 

recover fees for that work from a defendant.  (See Stokus v. Marsh (1990) 217 

Cal.App.3d 647, 654-656.)  Ultimately, in this instance, we concluded that while 

Defendant’s exclusion of Councilman de la Torre is unlawful, and we were not 

ethically precluded from pursuing a case challenging that exclusion, it would be better 

for other counsel to pursue that case.  Councilman de la Torre and Elias Serna secured 

other counsel, Mr. Trivino-Perez, and he has pursued the case we had once 

contemplated filing. 

8. Throughout this case, I have been called upon by both sides as a witness, 

and I have attempted to cooperate as much as can be reasonably expected.  Particularly 

early in this case, I provided Plaintiffs’ counsel, Mr. Trivino-Perez, information 

concerning the Voting Rights Case, which I believe he needed to litigate this case.  

Likewise, I spent a full day answering questions posed by Defendant’s counsel in 

deposition, similarly regarding the Voting Rights Case, my firm and our legal practice, 

and a host of other topics chosen by Defendant’s counsel.  My discussions and 

communications with Councilman de la Torre and his attorney, Mr. Trivino-Perez, are 

no more a gift of legal services to Councilman de la Torre than my discussions and 

many hours of deposition testimony are a gift of legal services to Defendant.  In each 

circumstance, I was a witness, not counsel for either side of this litigation.  My legal 

education and experience may have informed my views which I have expressed to both 

sides.  In fact, at various times in the deposition, Defendant’s counsel asked me 

questions designed to elicit my views on the application of the law, such as what 

outcomes were possible in the Voting Rights Case, and the effect of those outcomes on 

the system of electing Defendant’s governing board and the plaintiffs’ counsel’s right 
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Wilfredo Alberto Trivino-Perez (SBN 219345) 
wtpesq@gmail.com 
TRIVINO-PEREZ & ASSOCIATES 
10940 Wilshire Blvd., 16th Floor 
Los Angeles, CA 90024 
Phone: (310) 443-4251 
Fax: (310) 443-4252 
 
Attorneys for Plaintiffs Oscar De La Torre and Elias Serna 
 
 
 
 
 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

 
OSCAR DE LA TORRE and ELIAS 
SERNA 
 
                                             Plaintiffs, 
 
                             v. 
 
CITY OF SANTA MONICA and 
DOES 1 through 10, inclusive 
 
 
                                          Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No.: 21STCV08597 
 
DECLARATION OF ELIAS SERNA IN 
OPPOSITION TO DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT 
 
Dept. 15 
 
[Hon. Richard Fruin] 
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