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SUPPLEMENTAL DECLARATION OF CAROL M. SILBERBERG IN SUPPORT OF  

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION, Case No. 21STCV08597 

I, Carol M. Silberberg, declare as follows: 

1. I am an attorney, duly licensed to practice law in the State of California and am an 

attorney in the law firm of Berry Silberberg Stokes PC, counsel for Defendant City of Santa Monica.  

I have personal knowledge of the matters stated herein and, if called upon to do so, I could and would 

competently testify thereto. 

2. Attached hereto as Exhibit 1 is a true and correct copy of a letter published by the 

California Fair Practices Political Commission on October 11, 1995, cited as 1995 WL 912275 and 

retrieved and printed from Westlaw.

3. Attached hereto as Exhibit 2 is a true and correct copy of the order of this Court entered 

on July 23, 2021, in this matter.

4. Attached hereto as Exhibit 3 is a true and correct copy of transcript excerpts from the 

deposition of Elias Serna taken January 21, 2022, in this matter.

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct to the best of my knowledge, information, and belief.  

Executed on April 28, 2022 at Pasadena, California. 

By  

Carol M. Silberberg 
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CA FPPC Adv. I-95-287 (Cal.Fair.Pol.Prac.Com.), 1995 WL 912275 

California Fair Political Practices Commission 

ROBERT J. LANZONE, TOWN COUNSEL 

FPPC File No. I-95-288 
October 11, 1995 

  
*1 Robert J. Lanzone 
Town Counsel 
Town of Woodside 
2955 Woodside Road 
Woodside, CA 94602 

Re: Your Request for Informal Assistance 

Dear Mr. Lanzone: 
This is in regard to your letter requesting informal assistance1 with respect to the conflict-of-interest provisions of the 
Political Reform Act (the “Act”).2 

  
As noted in your letter, and in our letter dated July 24, 1995, the Commission does not provide third party advice. 
(Regulation 18329(b)(8).) You are now requesting advice about another person’s duties under the Act based upon your duty, 
as city attorney, to advise rather than upon specific authorization. (Regulation 18329(c)(1).) However, your request also 
pertains, in part, to past conduct. Therefore, we are limiting our assistance to the explanation, in general terms, of the 
requirements of the Act, pursuant to the provisions of Regulation 18329(c)(4)(a).3 

   
QUESTION 
  
Does the receipt of free legal services by a local elected officeholder subject the official to the disqualification and reporting 
requirements of the Act, and to gift limits? 
   
CONCLUSION 
  
Free legal services provided to a public official may constitute “gifts” to a public official or gifts to the public official’s 
agency. If a local elected officeholder receives “gifts,” the public official is subject to the disqualification and reporting 
requirements of the Act, and to gift limits. 
   
GENERAL DISCUSSION 
  
You have asked whether free legal services constitute “gifts” which can subject a local elected official to the disqualification 
and reporting provisions of the Act, and to gift limits. We provide you the following general guidance. 
   
A. Conflicts of Interest 
  
Section 87100 prohibits any public official at any level of state or local government from making, participating in making or 
in any way attempting to use his or her official position to influence a governmental decision in which the official knows or 
has reason to know the official has a financial interest. (Section 87100.) 
  
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the 
decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any 
intermediary or agent for a donor of, a gift or gifts aggregating $280 or more in value provided to, received by, or promised 
to the public official within 12 months prior to the time when the decision is made. (Section 87103(e).) 
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A “gift” is defined as “any payment to the extent that consideration of equal or greater value is not received and includes a 
rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to 
members of the public without regard to official status.” (Section 82028(a).) A “payment” is defined as “a payment, 
distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything of value, 
whether tangible or intangible.” (Section 82044 (emphasis added).) 
  
*2 Under Section 82028, anything of value given to a public official without cost, including legal services, may be a 
reportable gift, unless it is expressly exempted from the definition of “gift.” (Connor Advice Letter, No. A-94-247; Dorsey 
Advice Letter, No. I-92-302.) For example, the term “gift” does not include “informational material.” (Section 82028(b), 
Regulation 18942.1.) 
  
We have advised that if a person gives a public official a previously prepared legal memorandum or brief from their files, 
those materials normally would be informational material, not gifts. (Kolkey Advice Letter, No. I-95-134.) Therefore, if a 
person provides copies of memoranda or other documents in their files for the purpose of conveying information relevant to a 
governmental issue, we would consider the documents to be “informational material.” 
  
However, this exception would not encompass the services of an attorney, for example, who agrees to research and prepare a 
memorandum for the official. In the Kolkey Advice Letter, supra, we stated: 
According to the facts provided, private attorneys have expressed an interest in providing pro bono legal services to the 
Governor’s Office concerning legal issues which come within the official responsibilities of the office. As Legal Affairs 
Secretary for the Governor, you would be making specific requests and determining who could best utilize the memoranda. 
The services rendered would not serve primarily to convey information from private sources; rather, they would serve 
primarily to supplement the work of the Governor’s Office legal staff in connection with various governmental projects and 
litigation. Moreover, the services will involve reaching legal conclusions, rather than merely facilitating the flow of 
information. Therefore, the “informational material” exception would rarely, if ever, apply to free legal services provided by 
third parties to the Governor’s office. 
  
  
Therefore, free legal services may constitute “gifts,” which can subject an official to the disqualification provisions of the 
Act. Consequently, a public official may not participate in any decision if it is reasonably foreseeable4 that the decision will 
have a material financial effect on a source of gifts of $280 or more. 
  
The test for materiality differs depending on the specific circumstances of each decision. Where a source of gifts is directly 
before the city council, Regulation 18702.1(a) provides that the effect of the decision on the source of gifts is deemed to be 
material and disqualification is required. (Combs Advice Letter, No. A-89-177.) 
  
A source of gifts is directly before a public official’s agency when the source initiates the proceeding by filing an application, 
claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding. A person or business entity is the 
subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or 
other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).) 
  
*3 Where the source of gifts is not directly before the city council, but may be indirectly affected, Regulation 18702.2 
applies. This would generally be the case where an attorney who is the source of a gift to a public official appears before the 
official’s agency solely in a representative capacity. (See for example, Brady Advice Letter, No. A-94-141.) 
   
B. Disclosure Requirements and Gift Limits 
  
The Act also requires that every public official disclose all the official’s economic interests that could foreseeably be affected 
by the exercise of the official’s duties. (Sections 81002(c), 87200-87313.) Therefore, a local elected official, such as a 
councilmember for the Town of Woodside, is required to disclose gifts totalling $50 or more. (Section 87207.) Additionally, 
effective January 1, 1995, the Act provides for a $280 gift limit in a calendar year from any single source which is applicable 
to local elected officers. (Section 89501.) 
   

3
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C. Gifts to Official’s Agency 
  
Finally, please note, that with respect to the receipt of prospective gifts, Regulation 18944.2 (copy enclosed) may apply. This 
regulation sets forth criteria for determining whether a gift used by a public official is a gift to an agency, rather than to the 
public official who benefits from or uses the gift. If the requirements of Regulation 18944.2 are met, we would not treat the 
donation of free legal services as gifts to any individual official of a public agency. 
  
I hope this is of assistance to you. If you have further questions concerning prospective conduct, please feel free to contact 
me at (916) 322-5660. 
 Sincerely, 

Steven G. Churchwell 
General Counsel 
By: Luisa Menchaca 
Counsel 
Legal Division 

Footnotes 
 
1 
 

Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. 
(Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c)(3).) 
 

2 
 

Government Code Sections 81000-91015. All statutory references are to the Government Code unless otherwise indicated. 
Commission regulations appear at 2 California Code of Regulations, Section 18000-18995. All references to regulations are to 
Title 2, Division 6 of the California Code of Regulations. 
 

3 
 

Nothing in this letter should be construed to evaluate any conduct which may have already taken place. (In re Oglesby (1975) 1 
FPPC Ops. 71.) 
 

4 
 

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends 
on the facts of each particular case. An effect is considered reasonably foreseeable if there is a substantial likelihood that it will 
occur. Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner 
(1975) 1 FPPC Ops. 198.) 
 

 
CA FPPC Adv. I-95-287 (Cal.Fair.Pol.Prac.Com.), 1995 WL 912275 
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1  A  I can't remember.

2  Q  Are you aware that the lawsuit had been

3  filed before an amended complaint was filed to add you

4  as a plaintiff?

5  A  Not aware of it.

6  Q  The first amended complaint was filed on

7  or about May 25.  Do you recall how soon before May 25

8  Mr. De La Torre approached you?

9  A  No.

10  Q  Did Mr. De La Torre tell you what he

11  thought you would get out of this lawsuit?

12  A  Yes.

13  Q  What did he say?

14  A  The lawsuit was about excluding Oscar

15  from participating in City Council discussions

16  concerning voting rights.

17   THE REPORTER:  It broke up.  I want to read it

18  back so make sure we got all of it.

19  (The record was read by the certified

20  shorthand reporter.)

21   THE WITNESS:  Yes.

22  BY MR. BERRY:

23  Q      So that's what he told you the lawsuit

24  is about.  Did he tell you what remedies you would be

25  getting or you would be seeking?
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1              Q      Who is paying your legal fees in this

2      case?

3              A      I don't know.

4              Q      Do you have a written retention

5      agreement with Mr. Trivino-Perez?

6              A      I don't know.

7              Q      Do you recall signing anything or him

8      sending you anything relating to fees and costs?

9              A      No.

10              Q      Do you know if Mr. Trivino-Perez working

11      on a contingency fee basis in this case?

12              A      I do not know those details.

13              Q      Has anyone ever told you anything about

14      how legal fees would be handled in this case?

15              A      No.

16              Q      And how do you know you're not

17      responsible for any legal fees in this case?

18              A      I was told I'm not responsible for any

19      legal fees.

20              Q      So someone has had a conversation with

21      you about legal fees in this case; is that correct?

22              A      No.

23              Q      Who told you that you would not be

24      responsible for legal fees in this case?

25              A      Oscar, when we discussed entering the
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1      case, I'm sure said, "It's not going to cost you

2      anything.  You don't have to pay anything."

3              Q      Go ahead.

4              A      I can't remember.

5              Q      Do you recall specifically what Oscar

6      said about you not being responsible for fees in this

7      case?  Do you recall the words?

8              MR. TRIVINO-PEREZ:  Asked and answered.  He

9      said he can't remember.  But if he knows more,

10      absolutely.

11              THE WITNESS:  No.

12      BY MR. BERRY:

13              Q      Did Oscar or anyone else ever tell you

14      whether someone else was going to be covering legal

15      fees in this case?

16              A      No.

17              Q      Did Oscar ever tell you that he was

18      covering legal fees in this case for you?

19              A      No.

20              Q      Did Oscar ever tell

21      you -- Mr. De La Torre ever tell you that his lawyers

22      were being paid on a contingency fee in this case?

23              A      No.  I can't remember, but I don't think

24      so.

25              Q      Do you know what a contingency fee is,
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1      sir?

2              A      I'm sorry?

3              Q      Do you know what a contingency fee is,

4      sir?

5              A      No.

6              Q      Meaning the lawyers would be paid out of

7      some percentage of the recovery, not per hour of their

8      time.  So with that understanding of what a contingency

9      fee is, did Oscar ever tell you your lawyer is going

10      to be paid a contingency fee in this case?

11              A      No.  He didn't talk to me about that.

12              Q      Did you talk to anybody else about that?

13              A      No.

14              Q      So other than Oscar telling you that

15      you're not responsible for fees, you had no

16      conversation with anyone ever about the legal fees in

17      this case?

18              A      That's correct.

19              MR. TRIVINO-PEREZ:  Objection.  Misstates the

20      testimony.  He indicating in prior response he does not

21      remember.

22      BY MR. BERRY:

23              Q      And have you ever had a conversation

24      with anyone about any other person paying for your

25      legal fees or Mr. De La Torre's legal fees in this
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1      case?

2              A      I have not had another conversation

3      about that.

4              Q      And I think you said you don't recall

5      any written agreements or communication on the issues

6      of fees.  Is my memory correct on that?  Is that what

7      you testified to?

8              A      Yes.

9              Q      And with the definition of a contingency

10      fee case I gave you a minute ago, you have not received

11      any communications -- start over.

12              You have not agreed to pay a contingency fee to

13      your lawyers in this case; is that correct?

14              A      Yes.

15              Q      And there is certainly -- yes?  My

16      statement is correct that you have not done it; right?

17              A      I'm sorry, can you repeat the question?

18              Q      Yeah.  I had a negative, and then made

19      it confusing.

20              Have you agreed in writing or seen any writing

21      that would suggest your attorneys are to be paid on a

22      contingency fee in this case?

23              A      I have no knowledge of that.

24              Q      How about the same question; but instead

25      of you, Mr. De La Torre:  Have you seen any documents

Page 51

Veritext Legal Solutions

866 299-5127

19



1              A      I can't say.

2              Q      You may have had other injuries, you may

3      not have?  You don't know?

4              A      Well, with regards to this case, I

5      believe the prayers settle it.

6              Q      Okay.

7              A      As far as lifting Oscar De La Torre,

8      lifting the injunction.

9              Q      How much time did you put into this case

10      before the first amended complaint was filed,

11      personally?

12              A      Probably not much.

13              Q      By "not much," what's your best

14      reasonable estimate of what "probably not much" would

15      mean?  How much time?

16              A      A couple of hours over time and

17      discussions.

18              Q      And since it was filed, approximately

19      how much time do you think -- how much more time you've

20      put into this case?

21              A      I would say, again, not much.  Not a

22      lot.  Definitely not long hours, meetings or anything.

23              Q      More than a couple hours total?

24              A      A few hours total, yeah.

25              Q      Would it be list than five, you think?
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1              A      I can't say.

2              Q      You can't say it's more than five

3      either?

4              A      I can't say that either.  I just have

5      a -- I mean, I didn't time everything.  I would say

6      maybe -- I don't know -- total three hours, more or

7      less.

8              Q      Did you draft Exhibit 28, the "VERIFIED

9      SECOND AMENDED COMPLAINT"?

10              A      No.

11              Q      If you go back and open up Exhibit 27,

12      which is the first amended complaint, do you have that

13      in front you, sir?

14              A      Yes.

15              Q      Did you draft that?

16              A      No.

17              Q      If you go down to the second to the last

18      page, there is a verification page for Elias Serna.  Do

19      you see that?

20              A      Yes.

21              Q      Is that your signature on the

22      verification?

23              A      Yes, it is.

24              Q      And you would have signed it on or about

25      May 24, 2021?
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1              Q      Do you recall receiving document

2      requests from the City of Santa Monica in this case?

3              A      No.

4              Q      Do you recall ever being asked to look

5      for documents that might be relevant to the issues in

6      this case?

7              A      No.

8              Q      Do you recall the City of Santa Monica

9      ever serving something called "interrogatories," asking

10      you questions about this case?

11              A      No.

12              Q      At any point, have you searched through

13      your records for any documents that might relate to the

14      issues in this case?

15              A      No.

16              Q      Do you use e-mail, sir?

17              A      Yes.

18              Q      Have you used that in the normal course

19      of your communications with people?

20              A      Yes.

21              Q      Have you sent e-mails back and forth

22      with Mr. De La Torre at any point?

23              A      No.

24              Q      How about Mr. Shenkman?

25              A      No.  I don't even know have his e-mail.
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1              Q      Did you search your e-mails in your

2      computers for any documents that might be relevant to

3      the claims you make in this case?

4              A      No.

5              Q      Do you use texts, sir, like SMS?

6              A      Yes.

7              Q      Did you ever communicate with

8      Mr. De La Torre through texts or SMS?

9              A      All the time but not about this case.

10              Q      Have you ever communicated with him

11      about this case by text?

12              A      I can't say I have.  I probably have

13      not.

14              Q      Did you search for any texts relating to

15      any of the issues raised in this lawsuit?

16              A      No.

17              Q      Have you ever commented on this lawsuit

18      on social media, Facebook or Twitter or anything else?

19              A      I can't remember.

20              Q      Do you know whether you've ever

21      commented on the issues underlying this lawsuit on

22      Twitter or Facebook or any other social media?

23              A      Probably I have.  I made a little

24      hashtag "RACISM" at the end.  "SM" as in capital

25      letters.
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