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A This is a general finding in political
science. And so we have —-- there's a huge branch of
political science that studies turnout. And one of the

things that it has found unanimously is that when there
is more interest in an election, when there are more
candidates of a particular group running, when those
candidates are more popular, they're more likely to
participate.

Q And applying that research and study to the
situation in Santa Monica, from what you've seen, do
you have any opinions about the Latino no vote?

MR. McRAE: Your Honor, same objection.

THE COURT: Overruled.

MR. McRAE: It's just generalized. It's not
specific. I still don't know what it is.

THE COURT: Overruled.

THE WITNESS: The reason that I put in no vote
and the number of candidates voted for and that these
were in tables that were part of my report was that T
was concerned with this sort of question and let it —-
and provided the basis for it in Santa Monica so that,
if you compare one table to another, you will see
whether there is that pattern in the data. And the —-
you can do it —-- anybody can do it simply by comparing
table after table after table.

BY MR. SHENKMAN:
Q Okay. And if you need us to put up the past

tables that we've looked at, we can, but if you could
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please tell us what you see from those tables as far as
the Latino no vote?

THE COURT: 1In Santa Monica?

THE WITNESS: In Santa Monica.

The no vote goes down for Latinos as the
number of candidates goes up and as the seriousness of
the candidates goes up.

BY MR. SHENKMAN:

Q Okay. And number of candidates, the
seriousness of the candidates, are you talking about
just Latino candidates or all candidates?

A Just Latino candidates.

THE COURT: Can I ask a question? Are you
going to another subject, or do you need to finish this
one out?

MR. SHENKMAN: I think I had one more
question, but please.

THE COURT: Wouldn't you expect to see ——- you
said there was racial polarization with respect to the
last two candidates. Wouldn't you expect to see that
with respect to Vazquez?

THE WITNESS: ©No. I'm sorry. I apologize. I
said two candidates. Vazquez and Gomez are racially
polarized.

THE COURT: Okay. But still wouldn't you
expect all three of them to show that? It's the same
election.

THE WITNESS: It is the same election. I
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don't know how serious Mr. Duron was. All I can say 1is
that —-- that his vote was not polarized.

THE COURT: When you say wasn't serious, what
does that mean?

THE WITNESS: He got only 5 percent of the
actual votes, and he —-

THE COURT: But Gomez got 6. That's not much
more.

THE WITNESS: Gomez got 6. The thing that was
different about Gomez was that that vote was very
racially polarized, more than for Duron.

I do not know issues in that particular race.
I don't know how much money Mr. Duron had, don't know
how much money Mr. Gomez had. But it was a little
surprising to me that Mr. Gomez, who finished with such
a small percentage of votes, that his votes —-- that
vote was actually racially polarized.

THE COURT: It's just that we're talking about
the same pool of voters, right?

THE WITNESS: Yes.

THE COURT: Wouldn't you expect them all to
vote that way in a racially polarized manner?

THE WITNESS: If the only thing -- only reason
that they voted was because of race, yes, but there are
clearly other things that are taken into account, and
one is the chances that each candidate is perceived to
have.

So for that reason, I was surprised to see
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Gomez get as high a proportion of Hispanic votes as he
did.

I could have added all three of these
together. And the CVRA says that that's a possibility.
And then seeing whether their vote was racially
polarized, what you would find on the point estimates
is that if you add all the point estimates together,
that will have the same effect as adding them up and
then calculating them, but the standard errors will not
be exactly the same as they are now.

So I didn't do that. I left the possibility
that there might be some differentiation in the support
for all three candidates rather than sort of assuming
that they were all polarized and pooling them together.

I don't know whether that was the right thing
to do. It might not have been the right thing to do.
BY MR. SHENKMAN:

Q Can you tell from this chart, if you had added
them up to get the group-wide support, would it be
racially polarized?

A I think clearly so because it's -- it's such a
large number. It would be 125 percent for all three
candidates. One —-- each Hispanic would —-- voter would
cast a vote for one of the three candidates.

And if you look at the standard errors on the
non—-Hispanic whites, those are very low. Actually, the
standard errors on the Latino candidates are very low.

So if they're at all correlated, it would clearly be
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racially polarized.

And the fact that two of them are, even
without adding them all together, and that the third
one doesn't get very much votes from anybody implies
that it would still be quite racially polarized.

Q Thank you.

MR. SHENKMAN: Ask to admit 28772

THE COURT: 1It's received.

MR. SHENKMAN: Thank you.

(Exhibit 287 was received into
evidence.)

MR. SHENKMAN: Let's pull up Exhibit 290,
please.

(Exhibit 290 identified.)

BY MR. SHENKMAN:

Q If you could, Dr. Kousser, explain what the
chart on Exhibit 290 is and what it shows you.

A This is the 2016 election for city counsel.
It is weighted regression. There are two Spanish
surname candidates, Mr. Vazquez and Mr. de la Torre.
Both of them get a very substantial proportion of
Latino votes. Eight out of nine or nine out of ten,
rather, Hispanics vote for Mr. de la Torre, eight out
of ten vote for Mr. Vazquez as well.

The relationship between ethnicity and the
vote is quite strong. Mr. de la Torre gets 88 percent
of the Latino votes and only 13 percent of non-Hispanic

whites.
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1992 in Santa Monica with respect to the election
system?

A This was the third and last pivot point that
Dr. Kousser cites as exemplary of intentional
discrimination in the maintenance of the at-large
election system in Santa Monica.

And in this case, you had the formation of a
Charter Review Commission, and Dr. Kousser's 1992
report, which we discussed a lot, was resulting from
that.

THE COURT: 1In connection with that, right?

THE WITNESS: Yeah.

And the city council voted 4 to 3 against
putting districts on the ballot, didn't vote one way or
the other on another recommendation, which was this
ranked choice voting, STV, single transferrable vote.
It also voted unanimously to get more information on
both hybrid and districts.

And, of course, hybrid is a combined at-large
district system that they have, four elected districts,
three elected at-large, or more if you expanded the
size of the city council in Santa Monica.

BY MR. SCOLNICK:

Q So in terms of the first Arlington Heights
factor, discriminatory effect, did the maintenance of
at—large elections in 1992 have a discriminatory effect
on Latinos in Santa Monica?

A No, it did not.
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Q Why not?
A Well, the answer is complicated, but I'll --
I'll just give some quick bullet points.

Number one, there was no district that was
proposed that, in my view, gave Latinos the ability to
elect candidates of their choice. For the first time,
there were actually a district proposed. Although I
never saw the entire map, I did see some numbers on a
district that were in the report of the Charter Review
Commission, but in my view, based on my analysis, those
proposed districts fall well short.

We have also not seen an analysis of the
effect of that plan on the two other protected
minorities in Santa Monica, kind of a forgotten people,
the Asian Americans and the African Americans, who in
my view, had you adopted that plan which wouldn't have
given Latinos the ability to elect candidates of their
choice, it would have had a very adverse effect on
African Americans and Latinos.

In addition, you had a Latino elected in 1990,
Tony Vazquez, who at the time the Charter Review
Commission was reporting to the city council and the
city council was debating election system issues.
Latinos had greater than proportional representation; 1
out of 7 exceeded their representation in the citizen
voting age or even in the voting age population.

In addition, immediately after these debates,

you had the election of another minority, an
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Asian American, Asha Greenberg, who was elected to the
city council in the regular election in 1992. So
minorities had super-proportional -- 2 out of 7 —-
representation on the city council.

I will also demonstrate that Dr. Kousser's
attempt to link the maintenance of the at-large
election with racist attacks on Tony Vazquez and Tony
Vazquez's defeat is in fact fundamentally flawed, and
his own results that he cites in support of that in
fact show the precise opposite.

Q I think you said that, in your opinion, it
wouldn't have been possible to draw a district in 1992

that would have given Latinos the ability to elect

candidates of their choice. Did you say that?
A I did. And that's based on my analysis of the
numbers that I saw. I don't know i1if those numbers are

right, you know, but the Charter Review Commission
said, but taken at face value, they wouldn't be
sufficient.

Q And was there an actual district presented to
the Charter Review Commission?

A I don't know, your Honor, if there was an
actual district. I saw someone waving a map, but, you
know, I didn't see an actual plan of seven or nine
districts with an actual full demographic breakdown of
each of the districts. And really to evaluate a
district plan, you got to see it in toto.

All I saw were numbers for voting age Latinos
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Asians and African Americans —-

THE COURT: Okay. So bring this back to the
intent. What does this have to do with intent?

THE WITNESS: This has to do with intent
because my point is that the failure to create a Latino
district or correspondingly the creation of a Latino
district would in fact have discriminatory effects on
other minority groups.

THE COURT: So the city council was afraid of
these things —-

THE WITNESS: Exactly.

THE COURT: —— these problems? Okay.

THE WITNESS: The Charter Review Commission
made that crystal clear.

THE COURT: All right.

BY MR. SCOLNICK:

Q Thank you.

How does the African American and Asian
presence among registered voters in 1992 compare to
Latinos?

A As I said, combined, they're higher. They're
not an insignificant voter group within Santa Monica.
They were 7.4 percent, according to Dr. Kousser's
compilation, as compared to 5.9 percent of registered
voters for Latinos.

So if you want to provide opportunities for
minorities, you can't just leave out of your analysis

Asian Americans and African Americans.
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Q And as of 1992, did African American and Asian
candidates get elected to the city council under the
at-large system?

A Yes. An African American, Nat Trives, was
elected in 1971 and 1975, and then very shortly after
all of these deliberations that we're talking about in
that same year, 1992, an Asian American, Asha
Greenberg, was elected to the city council. She was
re—elected in 1996 and served until she resigned from
the city council after her second election.

Q So in 1992, did the Charter Review Commission
recommend going to districts?

A It did not. Only 5 members out of 15
recommended going to districts.

0 What did the commission recommend?

A Bare majority of 8, your Honor, out of 15
recommended returning to the pre-1925 system, although
not necessarily designated posts, but to the form of
election which was ranked choice voting or in
particular the single transferrable vote.

Q In 1992, would a ranked choice voting system
have been favorable to minority voters in Santa Monica?

A I don't think it would have in 1992.

MR. SCOLNICK: Can we look at the Charter
Review Commission report, 127, Exhibit 127, at page 27.
Blow up this chart just before the notes. Everything
from the top of the page to the notes.

Q Can you explain what is shown here in the
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Charter Review Commission report about ranked choice
voting?

A Yeah. I think you've heard something about
thresholds of exclusion, your Honor, in ranked choice
voting. That is, that depending on how many candidates
are up for election, there is a certain threshold at
which if a minority group's voting strength -- and this
is voting strength, this is voters —-- if a minority
group's voting strength reaches a certain percentage,
depending upon the number of seats up, and presuming
that they concentrate their voting strength on that one
person, then they can in fact elect a candidate of
their choice under those two provisos, percentage of
voters equal to the threshold and a concentration of
their vote on particular candidates of choice.

0 So what did the Charter Review Commission
conclude with respect to the thresholds?

A Well, you can see that Latinos at 5.6 percent
of registration are far below the threshold, no matter
how you measure it.

Under a -- when three seats are elected at one
time, your Honor, the threshold is all the way up to 25
percent because there's not much you can do with that
many seats with single choice with a single
transferrable vote.

When four seats are up, it's still 20 percent.
This is the system that exists at the time, the

staggered election system, and the thresholds under
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or discriminatory impact, he favors district elections
for policy reasons, right?

A That's correct.

Q Okay. Thank you.

Let's go back to talk about SMRR.

So yesterday we were talking about your
testimony on direct examination that SMRR wanted to
maintain at-large systems to maintain its power in
Santa Monica, and I asked you wasn't it true that SMRR
endorsed candidates of color, and that testimony is in
the record. And then I asked you whether it was true
that SMRR also backed individuals and endorsed them who
favored districts as opposed to at-large elections, and
that testimony is in the record.

Sir, isn't it a fact that SMRR has endorsed —-

Let me just show you Exhibit 1697. And if we
could go to page 4 of Exhibit 1697.

(Exhibit 1697-4 identified.)
BY MR. McRAE:
Q Now, sir, do you see that this is a SMRR
mailer urging votes for the SMRR team?

And I know this has been done a lot. I'11
just go ahead and say it. It's SMMR [sic].

And so this is a SMRR mailer urging votes for
the SMRR team in the November 1994 election for city
council. Do you see that?

A Yes.

Q And do you see that SMRR endorses Tony Vazquez
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for city council?

A Yes.

Q And you see that Mr. Vazquez is Latino?

A Yes.

Q And at one time, at least, back in the '90s,
Mr. Vazquez supported districts. Do you see that?

A I'm sorry, I don't see where --

Q I mean, do you recall that —--

A I know that he supported districts.

Q Thank you.

So let me now ——
MR. McRAE: Your Honor, I'd like to move in
Exhibit 1697 at page 4.
THE COURT: Received.
(Exhibit 1697-4 was received into
evidence.)
MR. McRAE: Let me show you now, sir,
Exhibit 1679.
THE COURT: 16797
MR. McRAE: Yeah, 1679.
THE WITNESS: Thank you, ma'am.
(Exhibit 1679 identified.)
BY MR. McRAE:

Q And, sir, this is a SMRR flier urging votes
for the SMRR team in the November 2000 election. Do
you see that?

It's on page 6, sir, of Exhibit 1679.

A I don't see where it says "2000 election.”




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
277

28

4824

It says "The 2000 SMRR team." 1679, page 6.
Okay. Sorry.

You got it?

> 0 >0

Yes.
(Exhibit 1679-6 identified.)
BY MR. McRAE:
Q Okay. And do you see here that SMRR endorses

Ken Genser for city council?

A Yes.

Q And you understand that Ken Genser, at least
in ——

A In 1992, supported districts --

Q Supported districts? Right.

A Yes.

Q Thank you.

And SMRR also endorses Margaret Quinones. Do

you see that here, for college board?

A Yes.

Q And Ms. Quinones is a Latino, right?

A Yes.

Q And you see that SMRR endorses Maria Leon

Vazquez and Jose Escarce for school board?

A Yes.
Q And both of those individuals are Latino?
A Yes.
Q And you see that SMRR endorses M. Douglas

Willis for Rent Control Board, right?

A Yes.
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solve all my family®s problems with a wave of my
starting salary. So I was told engineers make good
money and that"s what 1 thought 1°d do.

I went into physics 51 and got a D in that
class and began to think differently about this. So 1
thought more about what I could do for more families
than just my own and took up public policy and had a

focus 1n social policy, principally on housing and

homelessness.
Q Did you earn your degree from Stanford?
A I did, uh-huh.
Q Did you work while you were in college?
A I worked about 30 hours a week, and the

school was very helpful 1n finding grants and loans so

my parents didn"t have any financial responsibility at

all. 1 did 1t myself.
Q Have you had any other formal education?
A After college I came to L.A. for the Coro

Public Affairs Fellowship Program, which is a one year
program with a series of assignments In government,
business, media, labor, politics, and community service,
and then worked while 1 was getting an M.B.A. at UCLA.

Q What was the connection between your public
policy studies and getting an M_.B.A.?

A After that Coro program, | started my first
job with Edison International and it was In electric car
charging, which happens to be where I am again today,

back to my future. And the power that electric cars and
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technology and the opportunity to turn business models
towards social problems was really compelling to me. So
I"ve been fortunate for most of my career to use
business models to solve problems, mostly around

environmental issues and environmental justice i1ssues.

Q Where do you currently live?

A I live on Euclid Street, 1753 Euclid Street
In Santa Monica. It"s i1n the Pico Neighborhood.

Q How long have you lived in Santa Monica?

A 20 years.

Q And how long have you lived in the Pico
Neighborhood?

A All those 20 years.

Q Have you lived iIn any other neighborhood in

Santa Monica?

A No.

Q And have you lived in the same house iIn the
Pico Neighborhood since you lived there?

A No. 1In 1998, my wife and 1 got married,
started my first company, and bought our first house,
all within the same three months, and that was on
17th Street across from the cemetery.

Q When did you move into your current home?

A Just before our first daughter was born,
and so that was December 2004. She was born in "05. 1
moved my wife twice at nine months pregnant; so you can
see how we do things, stack It up.

Q And where i1s your house now in relation to
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A It"s up here.

Q And so you"re pointing to the gray roof on
the right-hand side, upper right quadrant?

A That"s right.

Q Thank you.

MS. MARYOTT: Your Honor, we"d like to move this
Into evidence subject to replacing the photo with the
full version.

THE COURT: Okay. 1It"s received.

(Exhibit Number 1914, received.)

MS. MARYOTT: Thank you.
BY MS. MARYOTT:

Q While we"re looking at this, 1t looks like
there"s a circle at the intersection. What i1s that?

A That"s a relatively new traffic circle that
was installed. There"s three or four of those on
Michigan Ave., with more coming, as part of our MANGo

Avenue Greenway project, neighborhood Greenway.

Q Sorry. What i1s the MANGo Avenue Greenway
project?
A MANGo. I"m sorry. It"s Michigan Avenue

Neighborhood Greenway project, is the acronym. So that
i1Is a planning project that was intended to provide

increased safety for this Michigan Avenue corridor where
a number of kids go to school. To the left, off of the

picture, is Santa Monica High School and to the right is
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CITY OF SANTA MONICA,

FILED

Superior Coust of California
ounty of i.os Angeles

NOV 08 2018

Sheri R. Cartgan_Exegutive Otticer/Clerk
By . (. e CAANE n DEOUYY
Neli M. Raya

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

PICO NEIGHBORHOOD ASSOCIATION, Case No.: BC616804 -

et al.

Plaintiffs, TENTATIVE DECISION; ORDERS

vS.

Defendant.

N e N e S e et S S e

Pursuant to CCP §632 and CRC Rule 3.1590(a), the court
issues a Tentative Decision as follows:

1. On the first and second causes of action} in favor of
Plaintiffs Pico Neighborhood Association and Maria Loya and
against Defendant City Of Santa Monica.

2. The Court also orders as follows:
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a) A post-trial hearing regarding the

appropriate/preferred remedy for violation of the California

Voting Rights Act on December 7, 2018, 9:30 a.m., Dept. 28. All
counsel are ordered to appear.
b) Plaintiffs shall file and serve an Opening brief (no

more than 15 pages) as if a moving party per the Code of Civil
Proceduref

c) Responding brief (no more than 15 pages) and Reply
brief (no more than 7 pages) shall be filed and served per the
Code of Civil Procedure. |

A) A‘courtesy copy of each brief must be delivered to the
cburtroom.

CLERK TO GIVE WRITTEN NOTICE.

IT IS SO ORDERED.

DATED: . November 5, 2018
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Gibson, Dunn &
Crutcher LLP

CITY OF SANTA MONICA
LANE DILG, SBN 277220
City Attorney
Lane.Dilg@smgov.net
GEORGE S. CARDONA, SBN 135439
Special Counsel
George.Cardona@smgov.net
SUSAN COLA, SBN 178360
Deputy City Attorney
Susan.Cola@smgov.net
1685 Main Street, Room 310
Santa Monica, CA 90401
Telephone: 310.458.8336

GIBSON, DUNN & CRUTCHER LLP

THEODORE J. BOUTROUS JR., SBN 132099
tboutrous@gibsondunn.com

MARCELLUS MCRAE, SBN 140308
mmcrae@gibsondunn.com

WILLIAM E. THOMSON, SBN 187912
wthomson@gibsondunn.com

KAHN SCOLNICK, SBN 228686
kscolnick@gibsondunn.com

TIAUNIA N. HENRY, SBN 254323
thenry@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: 213.229.7000

Facsimile: 213.229.7520:

Attorneys for Defendant,
CITY OF SANTA MONICA

Gov. Code, § 6103

) éN&dEB CHEY

SAES TR Caliornia
Supgrinr &ourto
- é«‘{{,lﬂ »tLos Angeles

BEG 2 1 T

Faaculive Ot jear/Glerk

Sl A Gartel a7, Depuly

By i\i\a‘tmia Gonzal

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

PICO NEIGHBORHOOD ASSOCIATION and
MARIA LOYA,

Plaintiffs,
V.
CITY OF SANTA MONICA,

~ Defendant.

CASE NO. BC616804

CITY OF SANTA MONICA’S REQUEST
FOR STATEMENT OF DECISION RE
FIRST AMENDED TENTATIVE DECI-
SION (CODE "CIV. PROC. §632; CAL:
RULES OF COURT, RULE 3.1590(d))

Complaint Filed: April 12, 2016
Trial Date: August 1, 2018

Assigned to Judge Yvette Palazuelos
Dep’t 28

CITY OF SANTA MONICA’S REQUEST FOR STATEMENT OF DECISION
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Following the Court’s December 12, 2018 First Amended [ Tentative] Decision, Defendant City
of Santa Monica (“City”) submits the following request for a statement of decision under Code of Civil
Procedure section 632 and California Rules of Court, rule 3.1590, subdivision (d).

Request for Statement of Decision

Trial in this case began on August 1, 2018. The presentation of evidence was completed on
September 11, 2018, and post-trial briefing was completed on October 25, 2018. On November 8,
2018, the Court issued a Tentative Decision (the “Original Tentative Decision”), a copy of which is
attached as Exhibit A. On November 15, 2018, the City filed a Request for Statement of Decision (the
“Original Request”) requesting that the Court issue “a statement of decision explaining the factual and
legal bas[es] for its decision as to each of the principal controverted issues at trial,” and, as requi;ed,
specifying those principal controverted issues. (Code Civ. Proc., § 632; Rules of Court, Rule
3.1590(d).) A copy of the Original Requestv is attached as Exhibit B.

On December 7, 2018, the Court held a hearing regarding remedies. Thereafter, on December
12,2018, the Court issued a First Amended [Tentative] Decision (the “Amended Tentative Decision”),
a copy of which is attached as Exhibit C. That same day, the Court issued a Minute Order that stated,
among other things, “The court deems Defendants’ previously filed Request for a Statement of Deci-
sion to be a Request for a Statement of Decision as to the First Amended [Tentative] Decision.” A
copy of th;: Court’s December 12, 2018 Minute Order is attachéd as Exhibit D.

The first paragraph of the Amended Tentative Decision is the same as the Court’s tentative
merits ruling in the Original Tentative Decision. The Amended Tentative Decision, however, includes
two additional paragraphs that set forth the Court’s tentative choice of remedy—namely, a requirement
that the City move to district-based elections for its City Council with one district (the “Pico Neigh-
borhood District”) defined as set forth in the map (Trial Exhibit 162-1) attached to the Amended Ten-
tative Decision. Given the additional teﬁtative rulings contained in the Amended Tentative Decision,
the City requests that the Court add to its forthcoming statement of decision a specification of “the
factual and legal bas[es] for its decision” relating to the Court’s tentative choice of remedy set forth in

the Amended Tentative Decision.

1
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The principal controverted issues at trial specified by the City in paragraphs 1 through 16 of the
Original Request (Exhibit B) are incorporated herein by reference. The additional principal contro-
verted issues at trial posed by the Court’s tentative choice of remedy set forth in the Amended Tentative
Decision include the following:

17.  Indetermining that district-based elections should be ordered as a remedy, did the Court
resolve the following questions identified in Sanchez v. City of Modesto (2006) 145 Cal.App.4th 660,
690, as issues not yet resolved by the Courts of Appeal, and, if so, how:

a.  “Is the court precluded from employing crossover or coalition districts (i.e., districts in
which the plaintiffs’ protected class does not comprise a majority of voters) as a rem-
edy?”

b. Does the Court’s order to move to district-based elections “conform to the Supreme
Court’s vote-dilution-remedy c.ases?”

18. In determining that district-based elections should be ordered as a remedy, did the Court
consider the undisputed fact that in Santa Monica, Latinos are not geographically compact or concen-
trated, with the result being that no district can be drawn in which Létinos constitute a majority of the
citizen-voting-age population (“CVAP”), as permitted by California Elections Code § 14028(c)? If
not, why not? If so, how did this factor into the Court’s choice of remedy?

19. What compelling interest supports the Court’s determination to order a district (the Pico
Neighborhood District, Ex. 162-1) drawn to maximize that district’s percentage of Latino voters?

a. In determining whether there is any such compelling interest, did the Court consider

that Latinos will not constitute a majority of the CVAP within the Pico Neighborhood
District? If not, why not? If so, how did this factor into the Court’s determination?

b. In determining whether there is any such compelling interest, did the Court consider
that the analysis of plaintiffs” own expert confirmed that Latinos do not vote cohesively
with other minority groups in Santa Monica, the result being that Latino voters in the
Pico Neighborhood District will still require substantial crossover voting from white
voters to elect candidates of their choice? If not, why not?. If so, how did this factor

into the Court’s determination?

2
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c. In determining whether there is any such compelling interest, did the Court consider the
Supreme Court’s plurality decision in Bartlett v. Strickland (2009) 556 U.S. 1, which
held that Section 2 of the federal Voting Rights Act cannot mandate the formation of
influence districts? If not, why not? If so, how did this factor into the Courtss consid-
eration? |

20. If the Court found that a compelling interest supports the remedy here, did the Court
find that the chosen remedy was narrowiy tailoréd to serve thaf compelling interest? If not, why? If
so, how?

21. If there is no compelling interest suppérting the Court’s determination to order a move
to district-based elections, what justifies the order and how does it conform to the Supreme Court’s
requirements in vote-dilution remedy cases, given that the only conceivable basis for the ordered
change in the City’s election system would be to attempt to enhance Latino voting power?

22.  Indetermining that district-based elections should be ordered as a remedy, did the Court
consider that the majority of Latino voters in Santa Monica will be in districts other than the Pico
Neighborhood District? If not, why not? If so, how did this factor into the Court’s determination?

a. Did the Court consider that the majority of Latino voters in districts other than the Pico
Neighborhood District will, unlike under the current at-large election system, be unable
to join with Latino voters outside their own districts, including the Pico Neighborhood
District, to elect City Council candidates of their choice? If not, why not? If so, how
did this factor into the Court’s determination?

b. Did the Court consider that in most districts other than the Pico Neighborhood District,
the percentage of Latino voters within the district will be less than the approximately
13.6% of CVAP that Latino voters currently constitute in Santa Monica as a whole? If
not, why not? If so, how did this factor into the Court’s determination?

23.  Indetermining that district-based elections should be ordered as a remedy, did the Court

consider the effect of district-based elections on other minority groups in Santa Monica—namely, Af-
rican Americans and Asians? If not, why not? If so, how did this factor into the Court’s determination?

24. Does the Pico Neighborhood District (Ex. 162-1) serve to remedy the violations found

3
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by the Court? If so, how?

25. In ordering the City’s district-based elections to be “in accordance” with the map iden-
tifying the Pico Neighborhood District, did the Court consider the effect of that district on other minor-
ity groups in Santa Moniéa——namely, African Americans and Asians? If not, why not? If so, how did
this factor into the Court’s deterrﬁination? ’

26. Section 10010 of the Elections Code requires a political subdivision to, among other
things, hold a series of public meetings and receive public input concerning proposed district maps, in
the event that a court imposes a change from at-large elections to districted elections. Did the Court
find that the Pico Neighborhood District drawn by plaintiffs’ expert and identified in Exhibit 162-1
was drawn in accordance with section 100107

a. If so, how?

b. If not, did the Court find that there is an exception to section 10010 that applies here?

What is that exception, and on what basis did the Court find it applicable here?
217. With respect to determining the remaining districts for City Council elections going

forward, does the Court order the City to comply with Elections Code section 10010? If not, why not?-

DATED: December 21, 2018 Respectfully submitted, '
GIBSON, DUNN & CRUTCHER LLP

By: 7{(‘{% /&

Theodore J. Boutrous, Jr.

Attorneys for Defendant
City of Santa Monica
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FILED

Sugerior Court of California
ounty of i.os Angseles

NOV 08 2018

Sherri R. Car‘igac,-{:‘..xeszutive Officer/Clerk
By W\ . el clanesi. Depuly
Neli M. Raya

SUPERIOR COURT OF THE STATE OF CAIfIE‘ORNIA

FOR THE COUNTY OF LOS ANGELES

PTCO NEIGHBORHOOD ASSOCIATION,
et al.

Case No.: BC616804

Plaintiffs, TENTATIVE DECISION; ORDERS
VS .

CITY OF SANTA MONICA,

Defendant.

Pursuant to CCP §632 and CRC Rule 3.1590¢(a), the court

issues a Tentative Decision as follows:

1. On the first and second causes of action, in favor of
Plaintiffs Pico Neighborhood Association and Maria Loya and

against Defendant City Of Santa Monica.

2. The Court also orders as follows:
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a) A post-trial hearing regarding the

|{appropriate/preferred remedy for violation of the California

Voting Rights Act on December 7, 2018, 9:30 a.m., Dept. Z8. All
counsel are ordered to appear.
b) Plaintiffs shall file and serve an Opening brief (no

more than 15 pages) as if a moving party per the Code of Civil

Procedure:;

c) Responding brief (no more than 15 pages) and Reply

brief (no more than 7 pages) shall be filed and served per the

Code of Civil Procedure.

ust be delivered to the

d) A courtesy copy of each brief m
courtroom.

CLERK TO GIVE WRITTEN NOTICE.

IT IS SO OﬁDERED.

DATED: November 5, 2018
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CITY OF SANTA MONICA
LANE DILG, SBN 277220
City Attorney
Lane.Dilg@smgov.net
GEORGE S. CARDONA, SBN 135439
Special Counsel
George.Cardona@smgov.net
SUSAN COLA, SBN 178360
Deputy City Attorney
Susan.Cola@smgov.net -
1685 Main Street, Room 310
Santa Monica, CA 90401
Telephone: 310.458.8336

GIBSON, DUNN & CRUTCHER LLP

THEODORE J. BOUTROUS JR,, SBN 132099
tboutrous@gibsondunn.com

MARCELLUS MCRAE, SBN 140308
mmcrae@gibsondunn.com

WILLIAM E. THOMSON, SBN 187912
wthomson@gibsondunn.com.

KAHN SCOLNICK, SBN 228686
ksoolmck@glbsondunn com

TIAUNIA N. HENRY, SBN 254323
thenry@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: 213.229.7000

Facsimile: 213.229.7520

Attorneys for Defendant,
CITY OF SANTA MONICA

Gov. Code, § 6103
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iR, Carter, Exec
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

PICO NEIGHBORHOOD ASSOCIATION and
MARIA LOYA,

Plaintiffs,
" V.
'CITY OF SANTA MONICA,
Defendant.

CASE NO. BC616804

CITY OF SANTA MONICA’S REQUEST
FOR STATEMENT OF DECISION (CODE
CIV. PROC. §632; CAL. RULES OF
COURT, RULE 3.1590(d))

Complaint Filed: April 12,2016
Trial Date: August 1, 2018

Assigned to Judge Yvette Palazuelos
Dep’t 28

CITY OF SANTA MONICA’S REQUEST FOR STATEMENT OF DECISION
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Defendant City of Santa Monica (“City”) submits the following request for a statement of
decision under Code of Civil Procedure section 632 and California Rule of Court 3.1590,
subdivision (d).

Request for Statement of Decision

Trial in this case began on August 1, 2018. The presentation of evidence was completed on
September 11, 2018, and post-trial briefing was completed on October 25, 2018. On November 8,
2018, the Court issued a tentative decision, a copy of which ié attached as Exhibit A.‘ With respect to
the merits, the Court’s tentatiVe. decision states in full as follows: “On the first and second causes of
action, in favor of Plaintiffs Pico Neighborhood Association and Maria Loya and against Defendant
City of Santa Monica.” The City hereby requests that the Court issue “a statement of decision
explaining the factual and legal bas[es] for its decisjon as to each of the principal controverted issues
at trial.” (Code Civ. Proc., § 632). The principal controverted issues at trial were the following:

1. What.are the elements of a claim under the California Voting Rights Act (CVRA)?

2, What must a CVRA plaintiff prove in order to show racially polarized voting? Must

such a plaintiff satisfy the second and third preconditions from Thornburg v. Gingles
(1986) 478 U.S. 30, 51, namely: (2) “the minority group must be able to show that it is
politically cohesive,” and (3) “the minority must be able to demonstrate that the white
majority votes ‘sufﬁciently as a bloc to enable it—~—in the absence of special
circumstances, such as the minority candidate running unopposed [citation}-—usually to
defeat the minority’s preferred candidate™?

3. Which City Council eléctio’ns did the Court consider? What is the Court’s rationale for

considering those elections and not others?

4. Did the Court give some City Council elections more weight than others? If so, which

elections, and why? |

5. How did the Court determine which candidates were preferred by the voters of the .

relevant minority group (here, Latinos)?

[
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Must a candidate be Latino in order to be preferred by Latino voters, or is it the
status of the candidate as the chosen representative of Latino voters, rather than
the race of the candidate, that is relevant?

If the race of the candidate does matter, which candidates did the Court find to
be Latino for purposes of the CVRA‘? On what basis did the Court draw its
conclusions concéming candidates’ race and ethnicity? Did it take into account
yoter perceptions of candidates’ race and ethnicity?

Can Latino voters, who may cast up to three or four votes in a single election,
prefer more than one candidate? If not, why not?

In each relevant election, how does the Court differentiate between candidates

preferred by Latino voters and those not preferred by Latino voters?

L Is the first step in identifying whether a candidate is Latino-preferred to

determine which candidates would have won had Latinos been the only

voters? If not, why not?

1. If the Court differentiates Latino-preferred candidates from non-Latino-

preferred candidates by determining that some candidates received
“signiﬁdantly higher™ Latino voter support than others, how does it
. define “significantly higher”? For example, did J osefina Aranda receive
“significantly higher” support frqmlLatino voters in 2002 than Kevin

McKeown?

iil. Can a candidate be Latino-preferred if fewer than 50 percent of Latino

voters vote for that candidate? If so, is_there any numerical cutoff for
voter preference or non-numerical method of differentiating preferred

from non-preferred candidates?

1v. In considering the differences in Latino and non-Latino voter support for

candidates, did the Court consider that small differences between
ecological-regression and ecological-inference estimates may not be

meaningful in this case, because Santa Monica’s Latino population is

2
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now and always has been too small and too dispersed for statistical

techniques to produce point estimates as accurate as those in the typical

federal voting-rights case, where members of the minority group

necessarily would account for a majority of eligible voters in a potential

district?

In considering the differences in Latino and non-Latino voter support for

candidates, did the Court also consider that estimates produced by

ecological regression and ecological inference in this case may be

systematically less accurate or inaccurate?

0. Who were the Latino-preferred candidates in each City Council election considered by

the Court? In particular, who were the Latino-preferred candidates in each of the seven

City Council elections analyzed by plaintiffs’ expert, Dr.

J. Morgan Kousser?

Iza

1d

tino-

1994

1996

2002

2004

2008 -

2012

2016

7. Must white bloc voting cause a Latino-preferred candidate to lose in order for that

candidate’s defeat to be part of a pattern of racially polarized voting? If not, why not?

If so, in each of the City Council elections considered by the Court, how many Latino-

preferred candidates lost, and how many did so because of white bloc voting? In

particular, in each of the seven City Council elections analyzed by plaintiffs’ expert, Dr.

J. Morgan Kousser, how many Latino-preferred candidates lost, and how many did so

because of white bloc voting?

3
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